NATIONAL RAILRCAD ADJUSTMENT BOARD
Award Nunber 24270
THIRD DI VI SI ON Docket Number MW-2L256

Martin ¥, Scheinman, Ref er ee
Brot herhood of Maintenance of Way Enployee

PARTIES TO DISPUIE:
Termnal Railroad Association of st, Louis

STATEMENT OF CIAIM: 'Claim of the Syst emCommittee Of the Brotherhood t hat:

(1) The Carrier violated the Agreement when it assigned junior Track
Foreman W, Bailey to performovertinme service en February 29, March 1 and 2,
1980 instead of calling and using Track Foreman R,d enn who was senior, avail -
able and willing to performthat service (SystemFile TRRA 1980-10).

(2) Track Foreman R Glean Shall be allowed thirty-seven and one-half
(37-1/2) hours of pay at his time and one-half rata and eight (8) hours of pay
at his doubl e time rate because of the aforesaid violation,"

CPI NI ON OF BOARD: Thi s claim concerns the right of Claimant, Track Foreman R

Glenn, t 0 overtime work for February 29, March 1 and 2, 1980
at Carrier's East St. LouisDistriet. On February 29, 1980, account of inclement
weat her conditions, Carrier found ttnecessary to call out enployes to |ight
switch heaters et various locations on the property.

According to Carrier. at 8:35p.m, Track Supervisor C. F, Boyer,
tel ephoned the residence of Clatmant in order to ascertain hisavailability to
performthe required services. Wen Boyer received no answer at C ai mant's
listed tel ephone unber, he telephoned Track Forenen w, Bailey, who is junior in
service to the Caimant, to performthe required work. As a result of Carrier's
actions, Bailey performed overtime work for Carrier on February 29, March 1 and 2,
1980, Cai mant performed no service on those dates.

The Organization contends that Carrier violated Rule 81(g) of the Agree-
ment whenm it bypassed (lainant, in favor of a junior employe, on the three days
in question. That Rule provides:

“RUIE 31
OVERTIME

(g) Overtime work required follow ng and continuing with the
regular eight (8) hour work period shell be performed by the
necessary seni or employes working on the job.

Seni or avail abl e employes will be given preference in performng
overtime WOrk on call basis within the jurisdiction of their
respective seniority groups (gangs iavolved in Track Sub-
Departnent 3. This not tointerfere with work on umassigned

days covered by Paragraph (f) of this Rule.”



Avar d Number 24270 Page 2
Docket Number My-242

The Qrganization meintains t hat Claimant, as t he senior qualified
enpl oye, was clearly entitled to the work in question. It argues that Carrier
has introduced N0 probative evidence that it actually tel ephoned C aimant on the
evening of February 29, 1980, 1In fact, according to t he Organization, C ai nant
vwas home that evening, as well as the entire weekend, and received no tel ephone
call from Carrier.

In addition, the Organization points out that no attenpt to tel ephone
d ai mant was nmade on March 1 or March 2, 1980, In the Organizatiom's View,
Carrier was obligated to call Claimant on those days even ff it could not reach
hi mfor Februery 29, 1980. For these reasons, the Organization asks thet the
cl ai mbe sustained and thet the Claimant be conpensated a total of forty-five and
oue-hal f (45%) houwrs et his time and one-half or double time rate, whichever is
appropriate, account of his being bypassed in favor of ajunior enploye for work
performed on February 29, March 1 and 2, 1980,

Carrier, on the other hand,contends that it fully complied With Rule
31(g). First, it notes that it has consistently maintained that it did try end
reach claimant by tel ephone et 8:35p.m. on February 29, 1980, According to
Carrier, the Organization has the burden of showing that it nmade no attenpt to
contact the Claimant cmthat evening. The Organization,in Carrier's view, has
not met this burden,

In addition, Carrier insists that having tried and failed to reach the
Claimart on February 29, 1980, it was not obligated to tel ephone hi mduring the
rest of the weekend to determne his availability for work. The Agreenent,
Carrier notes, does nmot require multiple calls to employes to performovertime
servi ce on more than one day in succession.

G ven the severe weather conditions, Carrierargues thatithad to act
quickly to maintain its operations. It phoned Claimant first since he wast he
senior qualified employe. When he did not answer, Carrier called Ot her employes
until it found the number of individuals it needed to conplete the necessary
work. Accordingly, Carrier maintains that it acted reasonably end in e ccordence
with the Agreenent. In short, it asks thetthe claim be denfed.

This dispute centers om the reasonabl eness of Carrier's attenpts ff any,
t 0 determine Cl ai mant' s availability for the overtima work which had to be perfornmed
on February 29, March 1 end 2, 1980. Therecordcontai ns substantial evidence
that Carrier did tel ephone daimant's phone number at about 8:35p.m. on February
29, 1980, Wiet her Claimant was NOlat home or did not hear the phone ring it
not relevant. The fact is that Carrier did attenpt to reach him but wthout
success.

Moreover, in this instance, £t is not reasonable to require Carrier to
make nultiple phone cells to Claimant to ask himto work on a given day. This
is true because the adverse weather conditions required that Carrier act wth
dispatch to maintain its operations. Thus, weconclude that Carrier'ssingle
phone call to Caimnt was sufficient, in this special instance, to absolve itself
of any liability for work performed by ajunior enploye en February 29, 1980,
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However, a dffferent conclusion must be reached with respect to work
performed on March 1, 1980 end March 2, 1980, Here, Carrier had anple tine to
renew its attenpt tocontact Claimant to discover whether claimant was still
unavailable, [n addition, there is no showing that Caimnt, by virtue of his
being unavailable for work in the early pert of the weekend, was simlarly
unavail able for work later in the weekend. Si nPIy stated, carriersfailure to
attenpt to contact Claimant after the evening of Friday, February 29, 1980 was
unreasonable. As the senior qualified employe, Caimant had a right to expect
thst Carrier would telephone him for work on March 1, 1980 end March 2, 1980,
even if he was unavailable for work which was perforned beginning 8:30 E m on
February 29, 1980. See Award No. 22922, Accordingly, we will order that
C ai mant be conpensated in accordance with the provisions of Rule 31(g) for over-

time service commencing 3:30 p.m March 1, 1980 and continuing to 6:00 p. m
March 2, 1%0.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and

all the evidence, £inds end hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved i n thisdispute are
respectively Carrier and Employes within the meaning of the Railway |abor Act,
as approved June 21. 1934; .

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; end

That t he Agreement Was vi ol at ed.

AWARD

Claim sustained in accordance with the Qpinion.
NATIONAL RAIIRCAD ADJUSTMENT BOARD
By Order of the Third Division

Attest:  Acting Executive Secretary
ional Rai | road Adj ust nent Boaxd

ROSenar| € Brasch - Adm nistrative ASSIstant

Dated at Chicago, [llinois, this 23rd day of Mareh 1983.



