NATIONAL RAIIROAD ADJUSTMENT BCARD

Awar d Number 24275
THIRD DIVISION Docket Number CL-24591

Paul C. Carter, Referee

(Brotherhood of Railway, Airline and Steanship O erks,
Frei ght Handl ers, Express and Station Employes
PARTI ESTO DISPUTE:

Baltimore and Chio Chicago Termnal Railroad Conpany

STATEMENT OF ctam™: O ai mof the Systemcommittee of the Brotherhood (6L-9604)
that:

(1) Carrier violated the rules of the effective O erk-Tel egrapher
Agraement when on July 16, 1981, it imposed di sci pline of dism ssal from
Carrier's service upon Operator-leverman C. A Raila as a result of an investiga-
tion held July 14, 1981, which was inproper and unjust, and

_ (2) As a result of such inpropriety, Carrier shall be reguired to
reinstate M. C. A Raila to his forner position with full rights and conpensate
himfor all wages | 0st commencing Jul y 16,1981, and continuing until reinstated.

CPI NI ONOFBOARD: Claimant was enpl oyed as operator-leverman onthe third

shift at Carrier's Argo Yard, Chicago, Illinois. On July 6,
1981, he was notified by the Road Forenmen of Engines to attend an investigation
at 10:00 A M, Wednesday, July 8,1981, on charge:

"You are charged with your responsibility in connection with
violatim of Rule 'G'f while on duty as Operator Leverman,

Argo Tower, 11:59 P.Ma, July 3,1983, to 7:59 A M, July b,
1981,

In the letter of charge Claimant was al so advi sed:

"You are responsi bl e for arrenging for representation and/or
any wtnesses you may desire."

The investigation was postponed at the request of Claimnt's representa-
tive and was conducted on July 13? 1981, A copy of the transcript ofthe
investigation has been made a part of the record. Followi ng the investigation,
Claimant Wes notified of his disnissal fromthe service on July 16, 1981.

Carrier's Rule "Gg" reads:

"G, The use ofintoxicants, narcoties, or dangerous drugs
by enpl oyees subject to duty, while or duty, or oca Conpany
property is prohibited.

The use of any medicatiom, i ncludi ng those prescribed or
di Sf)ensed by person or ﬁersons authorized to do so, that
w |l adversely affect the enployee's alertness, coordina-
tion, reaction, judgnment, vision or gait when subject to
duty or on duty 1s prohibited.
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Possession of intoxicants, narcotics, or dangerous drugs
or Part|C|pat|on in any transaction involving same by

enpl oyees on duty or on Conpany property is prohibited."
The Organi zati on makes several procedural contentions, one being that
the charge against Caimnt was not "precise". It is well settled that if

exceptions are to be taken to the charge, or the nmanner in which the investiga-
tion is conducted, such exceptions nust be taken prior to or during the course of
the investigation; otherwi se they are deemed to be waived. W have reviewed the
transcript of the investigation and find that no exceptions were taken to the
letter of charge or the manner im which the investigation was conducted. The

i ssue may not properly be raised for the first time on appeal

The Organization also conplains in its submission to the Board that
certain witnesses were not called to testifg in the investigation. Here
again, if the Organization wanted to object because of the lack of the witnesses,
such objection should have been raised during the course ofthe investigation,
but was not. In fact, the Carrier contends that such issue was not raised at any
time during the handling of the dispute on the property. A review of the
correspondence covering the appeal on the property bears out the Carrier's
contention in this respect, and the matter may not properly be raised for the
first time before the Board on the well established principle that issues
and defenses notraised on the property may not be raised before the Board.

The Organi zation contends a further violation of the Agreement because
the Road Foreman of Engines issued the charge against the Caimant, conducted
the investigation, and rendered the decision. As we stated in Award 23114:

The Organi zation al so conpl ai ns because the same of ficer
preferred the charge, conducted the investigation and
rendered the decision. W have not been referred to any
Agreenent provision as to whoshall prefer charges,

conduct the investigation orrender the decision. Further-
nore, the procedure conplained of has been upheld by
numerous deci si ons ofthis Board."

VW find that the claimant was granted a fairand inpartial hearing. In
the investigation, the Chief Dispatcher testified that he was called at home
about 1:20 A M, on July 4, 1981 and informed that train dispatchers at Barr
Yard were unable to reach the operator at Argo Tower, and that trains were being
held up; that he went to the tower, found the door locked, thet he called
Caimnt three times rather loudly and on his fourth attenpt he got an answer;
that C ai mant appeared to have JUSt woke up froma sound sleep, and when Claiment
was asked as to why certain trains were standing, he replied that he nust have
fallen asleep. He further stated that after claimant had |ined up one of the
trains, he relieved him fromduty. He also testified that Oainant remained
at the tower and that he (the Chief Dispatcher) detected the odor of alcohol on
Claimant, and that Claimant Stated that he had been drinking while at the beach
during the day prior to reporting for duty.
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A Lieutenant of the Carrier's Police Department testified that he
detected the odor of alcohol on Claimant and that he heard the O aimant wake the
statenment that he had been drinking at the beach.

In the investigation Cainmant admtted drinking beer at the beach during
the day and at dinner the night before reporting for duty. whem questioned as
to the reason for the train delays, he stated that he apparently fell aaleep at
his post of duty. He also testified:

'Q. 56. Would the fact that you drank beer also be the
reason you fell asleep?

A 56. It nust have been."

N

"Q, 66. Did the cons-ti onof ® | cohol contri butetothe
fact that you ware asleep at Argo Tower?

A 66. | believe it must have."

The Organization al so advances the contention that C aimant's admtted
dri nki ng whi ch prevented hi mfrom properly pexrforming his duties shoul d be
di sregarded because the matter of the Use of al cohol came up after Claimant had
been relieved by ¢he Chief Dispatcher. W find such contention to be without
proper basis. The entire matter came Up because of Claimant's failure to properly
performhis duties and the reasonforsuch failure. As stated in early Award
29k5 and reiterated in Awud 195582 "Truth and not technicality should be the
controlling factor in making decisions of this kind."

W find no proper basis for disturbing the action of the Carrier.
FINDINGS:The Third Division of the Adjustnment Board, upon the whole record and
all the evidence, f£inds and hol ds:
That the parties waived oral hearing;
~ That the Carrier and the Employes i nvolved in this dispute are
respectively Carrierand Employes within the meaning of the Railway Labor Act,
as apprwed June 21, 193k;

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That t he Agreement was not vi ol at ed.

AWARD

C ai m deni ed.
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NATIONAL RAIIROAD ADJUSTMENTBOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

Lo

Rosemarie Brasch - Admnistrative AssIstant

Datell at Chicago, Illinois, this 31st day of Merch 1983.



