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Gilbert H. Vernon, Referee

(Brotherhood  of Maintenance of Way Employas
PARTIES TODISPlICE:

tKansas City Southern Railway Company

STATElmlT  OF CUM: Claim of the System Comittee of the Brotherhood that:

(1) The fifteen (15) day suspension imposed upon Iaborer R. C. O'Neal
for alleged violations of 'Rule Q' cm January 15, 29, 30, 1980 and February 1,
1980 was unwarranted and witbout just and sufficient cause (Cerrier's File
013.31-233).

(2) 'Ihe dismissal of kborer R. C. O'Neal for alleged violation of
'RuleQ' aaFebrwry 22, 198Owas without just and sufficient cause andwholly
disproportionate to the offense with which charged (Currier's File Ol3.31~2%).

(3) Paclnmn R. C. O'Neal shall be returned to service with seniority
and all other rights unimpeired and he shall be compensated for all wage loss
suffered.”

OPIXIONOPBCARD: The Claim involves two separate incidents of discipline.  The
first was based on an investigation held on February 25, 19%.

The letter of charge read in pertinent part as follows:

"You are instructed to appear at an investigation that will be
cowened cosmmcing at 11:oO A.M., Eonday, February 25, 1980,
in tha K.C.S. General Office Building, 4601 Blancbard Rnad,
Shreveport,  Louisiana, to ascertain the facts and determine
your responsfbility in connection with your mauthorised
absences frczn wrk on January 15, 29, snd 31 and February 1,
190.

I remind youof the follwiag from the Rules and Regulatiosls
for tbeMaintc-e of Way and Sign+lDepartmntof this
Company, effective March 15. 1979:

Rule9 - '-loyeas must report for duty at the prescribed
tfme and place, remfning at their post of duty, and devote
themselves exclusively to their duties during their tour of
duty. Zhey must not absent themselves fran their perfomance
of service dtb the Ccmpany unless advance written permission
is obtained from the proper officer."'

Subsequent to this investigation,  6-m Claimant recafved a I5-day suspension. The
evidence adduced at the hearing shows that according to the Carrier's records,
Mr. O'Neal was absent cm Jmuary 15, 31, and February 1. E&. Iogrpm, Fore-n,
also testified that Mr. O'Neal fafled to contact him for authority on these dates.
Regarding January 29, the Carrier doesn't dispute that the Claimant reported for
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his assigmsnt, but contends that at one point during the day, he spent 45 minutes
fn the bathroom talking to other employes, thus was unattentive to his duties.

Mr. O'Neel claims that he was not absent on January 15 and relative
to January 31 and February 1, he asserts that he obtained permission from Foreman
Ingram to be off. In respect to January 29, the Orgsnisation asserts that there is
no proof that he was absent from his assignment for 45 minutes and, mreover,
they assert that he had permission to go to the bathroom.

Regarding the 15-day suspension, it is the Emxd's conclusion that the
evidencs supports the Carrier's charge against the Cl&cant. Though the evidence
against the Claimant relative to the 29th is not strong, there is substantial
evidence to support the Carrier's conclusion that Mr. O'Neal was absent without
permission on the other dates., It is noted that the evidence conflicts, but
because of our appellate nature, the Board cannot resolve credibility issws or
conflicts in evidence. Our fmctioo is to determine if the Carrier's conclusioo
on the whole, including decisions relative to conflicts in credibility, is supported
by substantial evidence. In this case there is substantial evidence to support
the Carrier's decision to believe Mr. Ingram's testimony that ?.fr. O'Neal bad not
requested permission to be absent January 31 and February 1 and meover, to
believe that he was absent on the 15th. In respect to January 31 and February 1,
it is observed in the transcript of the hearing that when asked for a third time
ff Ingram gave him pemissioo to be absent, the Claimant testified as follows:

'vr. stout - In other words For- Ingram gave you permission
to be off January 31 and February 1

Mr. O'Neal - I guess,pou could say that, I told him 1 was
taking medicine on those days"

The testixmy foams a substantial basis for the Carrier's conclusion not to
believe O'Neal. It would seem in light of the above testimmy and the testimony
of Ingram that the Clainunt did not ask pennfssim to be absent. It would appear
at best he only menticped to Ingram that he was taking a prescription drug.
Certainly informing a supervisor that he was taking a prescription drug does not
establish that he requested permissiaa to be absent. Relative to Jenuary 15
there is no evidence to support the Claimant's self-serving  assertion that he
worked on that day. The &mpany's records clearly indicate that he received
no compensation for that date; therefore, it is reasonable to conclude that
he was absent. Thus, all things considered, the 15-day suspension is justified.

Tbe dismissal was imposed based on investigation held on March 17, 1980.
The basis of the charge was detailed in the letter to the Claimsnt dated February
26, 1980. Iha letter read in pertiaent part as follows:

"You are instructed to appaar st ao investigation that will
beconvenedc ceuencinp at 9:OO AM, Monday, March 17. 190.
in the KCS General Office Building, 4601 Glanchard Road,
Shreveport, k. to ascertain the facts and determine your
responsibility in comnection with your unauthorized absence
frao work on February 22, 1980, when you left your job at
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approximately l2:30 PM and were absent until you were found
at approximtely 4:15 FM in the outfit cars by Assistant
For-E. Payton.

I remind you of the following from the Rules and Regulations
for.the Maintenance of Way and Signal Department of this
Ccmpany, effective March 15, 1979:

Rule Q - Employees must report for duty at the prescribed
t3.m and place, remaining at their post of duty, and
devote themselves exclusively to their duties during
theFrtoa of duty. They must cot absent themselves
frcmtheir employment,wx exchange duties with. or
substitute others in their place, without propar ~.
authority. They mst not engage in other businesses
which interferes with their perfomames of .aervice '7
with the Ccmpany unless advance written permission is _-
obtdned from the proper officer.

Continued failure by employees to protect their
employment shall be sufficfent cause for dismissal.

Employees must not sleep while on duty. Lying down
or assming a reclining position with eyes closed
or covered or concealad,willbe considered sleeping.

Employees, while on duty, mst not read magazfnes.
newspapers or other literature cot concerned with
their duties, or use radios or televisions other
than those provided by the Cceipany.

Failure to comply with the above rule may result in
disciplinary action."

A reading of tba transcript establishes to the Board's satisfaction that the
chargeswere supportedby substantial evidence. The Claimant admits leaving his
assigmmnt at lunch tim a& going to the camp cars; bowaver. be clati that he
was sick. It is the Boerd's opiniaa that there is no evidence that be was sick
and assmfng that he was, there is oo evidence that ha sought permissioc to leave
his assigntent. In fact the Claimant admits that he did not have permissioc to
return to the cemp cars.

Regarding *ether dismissal for this offense is appropriate,  the Board
notes that the Claimant had bean in servicelessthanoneyear  andhad a past
record that muld indicate that he MS either unwilling 01 unable to fulfill his
employment responsibilities. Therefore, the discharge cannot be fouod to be
arbitrary, capricious,  or excessive.
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FINDINGS: The Third Divisive of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

Tbat the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Bmployes within the meaning of the Railway Cabot Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

lhat the Agreement was not violated.

AWARD

Claimdenied.

NATIONALBAIIROAD  AIUUS~ BOARD
By Order of 'IMrd Division

Attest: Acting Executive Secretary
National Railroad Adjustmant Board


