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Paul C. Carter, Referee

(Brotherhood of Maintenance of Way Rmplopsr,
PARTIES TODISPUlZ:

Iunion Pacific Railroad ccmpany

STArnHM OF aAm: '?Xaim of the System Cam&tee of the Brotherhood that:

(1) Ihe claimw as presented by the General Chairman QI September 25,
1990 to Division Bngfneer J. IL Sundberg shall be allcwd a(~ presented because
said claim wes not disallowed by Divisim Engineer J. If. Suodbesg in accordance
with Rule 49(a) 1 (System File 548-ll-l&55/Ol3-2lO-B/W).

Ume letter of
lwlbd.ssion."

OPINIONOFBOAFD: Tbe
wid

claimwillbe reproducedwithinour fnitial

claim before the Board imolvea tw claimants, C. M.
and IC. A. Bittermen. Therecord shthatthe claim_ _ - __

ti behalf of C. ?4. Wid baa bean settled in full by the parties; therefore. that
portionof the clatiia mootafdmustba  dismiseed.

!&ha record showa that m September 19, 19E0, C. M. Wid ud K. A.
Bitte-were notifiedby letters fran the GeneralPack Foremn,withcopies
to the General Chafnnan, Local Chairman, and others, aa followe:

'On September 17, 1980 at approximately l2:Ola.a at the
North Platte Yards you have admitted to causing damage in
the ananmt of $1548.23 to M/W Vehicle 191546371, and to
destroying StumacRailkillRD-alinthe amnmtof

Engineer :

$tigl.ti.-

This will serve aa written  notice of you verbal auspenkioa
fra service at 11:OO a.m. on September 18, 1930, Therefore
faacwrdamewkhRule48 (l)of the Agreemntbetmentbe
LU~I ~acificRailroadCanpauyami  the Brotherhood of
Meintenence  of Way Emplayes effective Jammuary 1, 19‘73 you
are remved from service effective 11:oO a.m. on September
18, 19%"

On September 25,19&, the General Cbairmanwroteto the Division

"l'his has reference to letters written by Nebraska Division
Gaoeral Track Foreman Ik. G. C. Moreau, dated Sept. 19,
1980, to Mr. K. A. Bittennan and Mr. C. I% Wid, remwing
them fran service for mspacified rule vFolatioru  on
Sept. 18, 1930.
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The Carrier has violated the currant Agreement between the
union Pacific Railroad Company and the Brotherhood of
Maintenance of Way Bmployes effective January 1, 1973,
revised October 1, lm,Rule 48, when itremvedthemfrcm
service prior to a heertig, and did not apprise the
individuals involved of the precise nature of the charges
against them.

The Carrier's letter is deficient, and these employees should
now be reinstated with pay for all time lost as a result of
that violation."

kr theueantime,on September23,1980, the GeaeralTrackForemanhad
written to Wid and Bittennan. with copies to the Gsaeral Chairman and others who
had received copies of his letters of September 19. 1980, to disregard his letters
of September 19, end be governed by the letter of September 23, 190, wherein he
informed Wid and Bittermm of their dismissal fras service pursuant to Rule 48(l)
of the Agreement, and advisedthemof the rules they allegedlyviolated on
September 17, 190.

Oo Octobetl,l~,theGeneral~iwn~ctetheDivisionEnginear
requesting ehearingfor the Clafnunts,with~utwaivfagthe  position set forth'

i
inhia letter of September25,1S80. Hearingwas scheduled for October 17,
1980, end couducted on that date. Cn October 29, 190, the.hearing officer wrote
the Claimants that the dismissal action was upheld based ~1 the evidence produced
at the hearing.

On December 30, 1980, the Assistant Chairmsn wrote the Division Engineer,
appealfig the decisica of the hearing officer dated October 29, 190. The Carrier
contends this appeal was not timsly under Rule 48(e) of the Agreement, which
provides for appeal within sixty calendar days following the date the decision
is rendered.

Also oo December 30, 1980, the General Chairman wrote to tha Division
Engineer, citing his claim letter of September 25, 1980, and assetifng 96 days
had elapsed with no response to his claim of September 25, 1980. The Geoeral
Chairman alleged a violation of Rule 49, the time limit rule, and requested that
"Claimants Bitterm& and Wid be ret-d to work imediately with pay for tims
lost".

On January 28, 191, the Division Engineer wrote the Assistant Cbaizman
empbasizingthethis claimof December 30; 1960,was untimely. Also onJanuary
28, 1981, the Division Engiaaer wrote the General Chairman:

'Qefexrfngtoyour  latter of December  30 concerning  your claim
letter of September 25 relative to discipline cases of Mr. K. A.
Bitt-n and Mr. C. M. Wid.

Your letter of September 25 makes reference to or. tireau's
letter of September 18 as being deficient with regard to the
stipulation of Rule 48. Rwious to your letter of

/

\
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September 25, lkh. Moreau rescinded his original latter of
Septezder 18 andwrote a corrected letter of September 23,
which wespcvions to your letter of Septeder 25. Yom
ckfms were based on the September 18 letter and inasmuch es
this latter was corrected previoustoyour letter of Septenhx
25, your claims of as&ted violations have no basis.

Because of the l bove,Ruk &was notviokted aodtha.ckims
will oat be paid."

Claim wes subsequently appealed on the property oo the basis of the
of the General Chairman's letter of Septeuiwr 25, 1980, and the Division
Engineer’s denial of January 28, 1961. Theckimas appeakdwas deniedbytbe
Carrier,aad the ckimbefore this Board is on the s-basis - analleged
violationofRukk9.  tbet3amlMtruk,by  the Canier.

Dpoo careful consideration, the Board finds that Ruk &(a)lwas violated
by the Carrier, es the ckim of Septder 25, 180, wea not denied until January
28, lg8l. !&en though the Carrier considered the claim es invalid and without
basis in view of the General Pack Foreman’s ktter of Septe&w 23, 1980, it
was obligated mder Ruk ~(e)ltorender l decisionon the ckimwithio sixty
days. lI%e question then presents itself as to the proper remedy for such
vioktioo.

Aswa indicated inthe'begfrmiag,bhe ckfmfabehalf  of C.M. Wid
is moot and till be dismissed. merefore, theonly ckimbefore us is inbehalf
of R. A. Bitterman.

Many -ds have been rendered by this Division involving kte deoial
of claims by Carriers, especially since Decision No. 16 of the Netiaml Disputes
Coamdttee. See also Decision No. 15 of the sasm Disputes Comittee. Decision
No. 16 of the National Disputes Ccmittee. and -ds follmiag the issuance of
tbat ~ecisioo, have generally held that a kte denial is effective to toll
Carrier's lfability for the procedural viokticm as of that data. From the
date of kte denial, disputes are considered on their merits if the merits are
proparlybefore the Roard.

we ffndtbat the proper masure of damages for carrier's vioktion of
Rule @(a)1 in the dispute before us, .Is ccmpeosetion  for ckirmnt R. A. Bittenam
at his straight tima rate fran September 18, 1980, through arai including January
28, ~81. See Award No. 5 of Public kw Board No. 1844, as well as Third Division
Awards No. l@k2 and 21289 dealfag with investigations not timely held, also
Atlantic Coast Line RR v. BRAC, Ii?0 F. 2d aI.2 (1954).

As to the merits of the dispute, ccasideriag  the offenses Claimant
Bitterman was clearly guilty of, we will not -d that he be reinstated to service
01 ccapensated be- January 28. 1961.

I
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FINDIXGS:l%e  '5ird Division oftbe Adjustmnt Board, upon thewbok record and
elltheevideace, findsandholds:

:
plat the parties waived oral hearing;

That the Carrier am3 the Employes involved in this dispute are
respectively Carrier and Bmployes within the meaning of the Railway Labor Act,
as approved June 21, 19%;

!Lbat this Division of the Adjustrent Board has jloisdiction over the
dispute iwolved herein; and

That the Agreemen t wasvioktedtothe extent sbowo in Opinicm.

A W A R D

Claim in behalf of R. A. Bitterman sustainad in accordance with the
cpinim.

Ckimiabehati of C.M. Wid is dismissed.

Attest: Acting Executive Secretary
National Railroad Adjustment

NATIONAL RAIIROAD UNUSTNENI'BBQARD
ti order of ThM Division

Rosermrie Bresch-- Administrative Assistant

Dated at Chicago~Illinoia,  this 14th~dey of April 1983.


