NATIONAL RATIRQAD ADJUSTMENT BOARD

' Award Number 24298
THIRD DIVISION Docket Number MW-24613

Paul C. Carter, Referee

( Brot her hood o£Mai nt enance ofWay Employes
PARTI ESTO DISPUIE:

| tnton Paci fi ¢ Rai | r oad Company

STATEMENT OF CIATM: '"Claim ofthe SystemcCommittee Of the Brotherhood that:

(1) The clatm* as presented by the CGeneral Chairnan em September 25,
1980 t 0 Di Vi Si On Engineer J. M. Sundberg Shal | be allowed as present ed because
sai d cl aimwes not disal | owed by Division Engi neer J. M. Sundberg in accordance
with Rul e 49(a) 1 (System Fi | € 5-18-11-14-55/013-210-B/W),

#The | etter of eclaim will be reproduced within our initial
gubmission,"

OPINION OF BOARD: The cl ai mbefore the Board involves two Cl ai mants, C. M,

wWid and R. A Bittermen. Therecord shows that thae cl ai m
in behalf of C. M, Wd has been settled in full bythe parties; therefore,that
portion of t he claim is moot a.g:d must be dismissed.

_ The record shows thatom Septenber 19, 1980, C. M, Wd and K, A.
Bitte-were notified by | etters from t he General Track Foreman, with copies
to the Ceneral Chairman, Local Chairman, and ot hers, as follows:

"On Septenber 17, 1980 at approxi mately 12:0L a.m, at the
North Platte Yards you have admtted to causing damage in
t he amount of $1548.23 to M/W Vehicl e 191546371, and to
glesst r ovi NgStumac Rail Drill RD-341 in theamount of

91¢m.

Thiswi | | serve as writtennotice of your verbal suspension
from service at 11:00 a.m. On Sept enber 18, 1980, Therefore
in accordance with Rule 48 (| ) of t he Agreement between the
Union Pacific Railroad Company and the Br ot her hood of
Maintenance Of \\iy Employes ef f ecti ve Janunuary 1, 1973 you
ar e removed from servi ce ef fective 11:00 a.ms ON September

18’ 1%0. "

fna On Sept enber 25, 1980, t he Gener al Chairman wrote to the Division
ngineer :

This has reference t0 letters witten by Nebraska Division
General Track Foreman Mr. G C. Mreau, dated Sept. 19,
1980, to M. R, A, Bitterman and M. C. M. Wd, removing

t hem£rom servi ce f or unspecified r Ul € violations ON

Sept. 18, 1980,
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The Carrier has violated the currant Agreenent between the
uni on Pacific Railroad Company and the Brotherhood of

Mai nt enance of Way Employes effective January 1, 1973,

revi sed Cct ober 1, 1978, Rule 48, when it removed them from
service prior to a heariag, and did not apprise the
individual s involved of the precise nature of the charges
agai nst them

The Carrier's letter is deficient, and these enployees shoul d
now be reinstated with pay for all time lost as a result of
that violation."

In the meantime, on September 23, 1980, t he General Track Foreman had
wittento Wd and Bitterman, With copies to the General Chairman and ot hers who
had received copies of his letters of Septenber 19, 1980, to disregard his letters
of Septenber 19, end be governed bythe letter of Septenber 23, 1980, wherein he
informed Wd and Bitterman of their dism ssal frem Service pursuant woRul e 48(1)
of the Agreement, and advi sedt henof the rul es they allegedly violated 0N
Sept enber 17, 1980,

~ On October 1, 1980, the General Chairman wrote the Division E er
requesti nga hearing fort he Claimants, without waiving thepOSitionset forth'
in his | etter of September 25, 1980, Hearing was schedul ed for Cctober 17,
1980, end conducted ONn that date. Om Cctober 29, 1980, the hearing of ficer wote
the Claimants that the dismssal action was uphel d based en the evidence produced
at the hearing.

On Decenber 30,1980, the AsSSi Stant Chairman W Ote the Di vi Si on Engineer,
appealing t he decisiom oft he hearing of ficer dated Cctober 29, 1980. The Carrier
contends this appeal was not timely under Rul e 48(e) of the Agreement, which
provi déas fé)r appeal within Sixty calendar days fol | owi ng the dat e t he deci sion
I's rendered.

_ A so on Decenber 30,1980, the General Chairman wrote to tha Division
Engineer, citing his claimletter of September 25, 1980, and asserting 96 days
had el apsed with no respemse t0 his clai mof Septenber 25, 1980, The Generxal
Chairman alleged a violation ofRule kg, the tine limt rule, and requested that
i'CI ai Mant's Bitterman and wid be ret-d t o worKk immediately with pay for time

ost".

On January 28,1981, the Division Engineer wote the Assistant Chairman
emphagizing that his claim of Decenber 30,1980, was untinely. Al SO on January
28,1981, t he Di vi Si On Engineer W Ot € t he General Chai r man:

"Referring to your | atter of December 30concerningyourclaim
| etter of September25 relative to discipline cases of M. K. A
Bitt-n and M. C. M, Wd.

Your | etter of Septenmber 25 makes reference t 0 Mr. Moreau's
letter of Septenber 18 as being deficient with regard to the
stipulation of Rule 48, Previousto your |etter of
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September 25,Mr. Moreau r esci nded hi s origi nal letter of
September 18 and wrote a coOrrect ed latter Of Septenber 23,

wWhi ch was previous {0 your letter Of September 25.Your
claims were bhased on the September 18 | etter and inasmuch es
thi s letter was corrected previ oust oyour letter ofSeptember
25, your clains ofasserted Viol ations have no bhasis.

Because of the ® bove, Ruk 49 was not violated and the claims
-will not be paid."”

Claim wes subsequent|y appealed on the property om the basis of the
of the General Chairman's letter ofSeptember 25, 1980, and the Divi si on
Engineers deni al of January 28,1981, The claim as apgeakdwas denied by the
Carrier, and the cki mbefore this Board is on the s-basi s -~ an alleged
violation of Rule 49, the time limit rule, by t he Carrier.

Upon careful consideration, teBoard finds that Ruk 4o(a)1l was viol ated
by the Carrier, es theclaim Of September 25, 1980, was not denied until January
28,1981, Even though the Carrier considered the claimes invalid and w thout
basis in view oft he General Pack Foreman'sletter Of September 23, 1980, it
was obl i gat ed under Ruk 49(a)1l to render ® deci Si onon the claim within Si Xty
days. The question then presents itself as to the proper remedy for such
710htiono

_ As wa i ndi cat ed in the 'beginni.ng, the claim in behalf ofC, M, W d
i's noot and will be dismissed. Therefore, the only claim before US i S in behalf
of K. A Bitterman.

Many - ds have been rendered by this Division involving kte denial
of claims by Carriers, especially since Decision No. 16 of the National Disputes
Committee. See al so Decision No. i50f the same Di Sputes Committee. Decision
No. 16 of the National D s,out €S Committee, and awards following the | SSuance of
tbat Deectsiom, have generally held that a kte denial is effective to toll
Carrier's 1iability for the procedural violation as Of that data. From the
date of kte denial, disputes are considered on their nmerits if the meitsare
propar| ybefore t he Board.

We £ind that t he proper measure ofdanages for carrier's violation of
Rul e 49{a)1 4n t he di spute before us, ‘is compensation forclaimant K, A.Bitterman
at his straight time rate from Septemberl8, 1980, t hr ough and ineluding January
28, 1981, See AwardNo. 50f Public Law Board No.184%4, as wel | as Third Division
Awards No. 19842 and 21289dealing Wi th investigations nottinely held, also
Atl antic Coast 14ne RRv. BRAC, 120 F. 2d 812 (1954),

As to the nerits ofthe dispute, comsidering the of fenses O ai mant _
Bitterman Was clearly guilty of, we will not -d that he be reinstated toservice
or compensated beyond January 28,1981.
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FINDINGS: The Thixrd Di Vi Si on of the Adjustment Boar d, upon t hewbok record and
all the evidence, finds and holds:
That the parties waived oral hearing;
~ That the Carrier and the Employes i nvol ved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
asapproved June 21, 1934

_ ~That this Division of the Adjustment Board has jurisdiction over t he
di spute iwolved herein; and

That t he Agreementwasvi okt edt ot he ext ent shown i n Opinion,.

AWARD

Claim in behalf Of K. A Bitterman sustained in accordance wi th the
Opinion.

Claim in behalf of C M Wid is dismssed.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By order of Thixd Division

Attest:  Acting Executive Secretary
National Railroad Adjustnent Board

By

Rosemarie Brasch - Admnistrative AssSIStant

Dat ed at Chicago, Illineis, this 1lhth day of April 1983,
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