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Robert Silagi. Referee

(Brotherhood of Railway, Airline and Steamship Clerks,
( Freight Handlers, Express and Station Employes

PARTIES TO DISPUTE: (
(Atchison, Topeka and Santa Fe Railway Company

STA!lEMENI OF CIAIM: Claim of the System Conmittee of the Brotherhood (GL-$13)
that:

(a) Carrier violated the provisions of the current Clerks’ Agreement
at Barstow, California. on or about October 31. 1980. when it wromfullv assessed
the

the
Ms.

per&l record of.Ms. A. D. Chavez with-t&niy demerits, and - *

(b) Carrier shall n(w r-e the twenty darnerits and any reference to
formal investigation held oo October 15, 190, from the personal record of
A. D. Chavez.

OPINION OF BOARD: On September 16, 190, Ms. Chavez, ao employe with two
years of seniority, was regularly assigned to a Zoned Extra

Board Position in Barstow. At approximately 5:05 a.m. that day Carrier telephoned
Cldnant at her ham to report for duty at 7:oO a.m., but received no answer.
About 15 minutes later Carrier again attempted to telephone Claknant with the same
result. The vacancy was then filled according to seniority. At 11:OO a.m.
Carrier once mre telephoned and was successful in reaching Claimant. Ms. Chavez
stated that she had been asleep at homa but had not heard the telephone ring. On
September 23, 1980, Carrier scheduled a fond investigatim concerning the
allegation that Clainmnt had failed to report for work Lp violation of Carrier’s
General Rules for the Guidance of Employees. The investigation was scheduled to
,begin the next rmrning. In viepr of tha short notice. Ms. Craves requested post-
ponemcntto obtsin~eentationfranthe  Organization. aurler @antedthe
reqwst and rescheduled the investigation to October 15, 1980 at which tima
Claimant was represented and perticipated io the hearing.

The evidence supports the finding that two telephooe calls were placed
to Ms. Chavez' hcam early in the maming of September 16th but that Claimant had
not answered. Ms. Chavez offered a statemmt fraa the local telephone company to
the effect that there was a defective cord oo the master bedtom telephone which
caused trouble on her line. She stated that she was up and about at 11:oO a.m.
and therefore able to answer the call on a second instrument in her home. clafr!ant
was fomd guilty of violating Rules 2. l3, 14 and 15 of the General Rules and
subsequently assessed twenty denmrits.

The Brotherhood raised several defenses. The first defense alleges that
Carrier did not ccmply with Rule 24 in that it failed to furnish the DivLqision
chairman with a copy of the letter postponing the investigation. The record does
show, however, that the Divisia chairman received a copy of the original notice
of the investigation and the reasons therefore. In any event the failure to
furnish the Division Chairman with a letter of the postponement was an inconse-
quential error, if at all, since Claimant was represented by the Organization at
the POStPOned  f~Stf~tfOZl.
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The Organization claims that it was improper to introduce into the
record evidence of a prior failure by Claimant to report for work. While such
evidence may not be used to determine whether the offense charged was actually
comitted, once the guilt is established, such evidence is proper to determine
the severity of the discipline. The Board is satisfied that the evidence of a prior
failing was used for that purpose.

'Ihe Board is of the opinion that the Carrier sustained its burden of
proof. The claim will therefore be denied.

FINDINGS: Ihe Third Divfsion of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

lhat the Curier and the Employes favolved in this dispute are
respectively Carrier and Rmployes within the meaning of the Railway Labor Act,
as approved Jme 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was notviolated.
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Claim denied.

NATIONALRAZROADAlNWTMWl'BCMD
By Order of Third Division

Attest: Acting Executive Secretery

I. Natfcmel Railroad Adjustment Board

Dated et Chicago, Illinois, this lbth day of April 1983.


