NATIONAL RATILROAD ADJUSTMENT ZOARD
Award liugber 21‘«30’1
TYIRD DIVISION DocketNunber }v-237256

Josef P. Sirefman, Referee

Br ot her hood of Mai nt enance of Way Employes

(
PARTIES To DISPUTE:
(McCloud River Railroad Conpany

STAT=MENT OF CLAM "Caimof the System Committee of the Brotherhood that

(1) The dismissal of Foremsn J. M. Mitchell was Without Just and
sufficient cause, wholly disproportionate to the offenses wth which charged
and in violation of the Agreenent.

(2) Foreman J. M. Mtchell shall now be allowed the benefits pre-
scribed i n Agreement Rul e 21L(E)."

CPINICN OF BOARD:  (J ai mant John Mitchell, a Foreman, was renoved fromservice

on June 26, 1973, for violation of a nunber of Rules, An
invastigation was hel d on July 11, 1379 and C ai mant was di sm ssed on August 17,
1275,

A review of the entire record before this Board establishes that Claimant
had suffiecient notice of the Rules infractions alleged by the Carrier to permt him
to prepare a defense, and it further establishes that there was substantial evidence
to sustain Carrier's decision to discipline Claiment for several serious violations.

dowever, the penalty of termnation is too severe. In essence the record
reveal s that Caimnt often treated Carrier's property as his own, and directed
Carrier's personnel whom he was super-rising to performfor his personal benefit.
What gives pause in sustaining termnation is that the record also reveals that
Claimant's pattern of conduct had been occurring over a substantial period of
time. Given the relatively small area covered by the Carrier ard the frequency
of Claimant's msconduct it is reasonable to conclude that Carrier had knowledge
of Claimant's activities and condoned them to a significant extent. Indeed, there
were 0ccasi ons when Clainan%t was explicitly permitted by his supervisor to sell
second hand ties and share the proceeds with the Carrier {testimony £ Thi=f
Ingineer J. Dixon) . Such in*termitten® arrengements together with inaction by
the Carrier over a aumber of years coul d weil have conveyed to O ai mant the in-
~ression that hi s misconduct was indeed proper.

Accordingly Claimart i S t0 be returned to service hut wthout any back
ay 2nd shouli now be fully aware that he has no righ+t to treat eomzany property
as his owa, and that tha personnel Claimant works with are +to be ziven full and
gompleta rastect,
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FIIDINIcS: Tae Third Division of the Adjustmens Board, upon the whole

record and all the evidence, finds and hol ds:

That the parties waived oral heariag;

That t he Carrier and t he Employes involved in this dispute
are respectively Carrier and Employes W thin the meaning of the Railway
levor Act, as approved June 21, 133k;

That this Division of the adjustment Board has jurisdiction
over the dispute involved herein; and

That t he Diseipline was excessive.

A WA R D

Claim sustained in accordance with the Opinion.

NATIONAL RAI LROAD ADSUSTMENT BOARD
By Order of Third Division

ATTEST:  Acting Executive Secretary
National Railroad Adjustnent Board

/Rosemarie Prasch - AQministrative Assistant

Dat ed at Chi cago, Illirois, this 1lkth day of April 1983,




