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Josef P. Sire&an, Referee

(Brotherhood of Maintenance of Xay tiployes
PAFmxs To DISPLJTZ: (

(McCloud River Railroad Company

STAT.Z&ENT OF CLAIM: "Claim of the System Com&ttee of the Brotherhood that:

(I) The disrsiasal of Foreran 3. El. KLtchellwas without just and
sufficient cause, wholly disproportionate to the offenses with which charged
and in violation of the Agreement.

(2) Forezran J. M. Mitchell shall now be allowed the benefits pre-
scribed in Ageement Rule 21(E).".

OPINION OF BOARD: Claimant John Elitchell, a Forenan, was removed from ser;ice
on June 26, 1973, for violation of a number of RLiLes. An

invsstigation was held on July 11, 1979 and Claimant was dismissed on August 17,
1379.

A review of the entire record before this Board establishes that Clzi!ant
had s‘ufficient  notice of the Rules infractions alleged by the Carrier to permit him
to prepare a defense, and it further establishes that there was substantial evidence
to sustain Carrier's decision to discipline Clainant for several serious violations.

iiowever, the penalty of termination is too severe. In essence the record
reveals that Claimant often treated Qrrier's property as his own, and directed
Carrier's personnel whati he was super-rising to perform for his personal benefit.
What gives -use in sustaining termination is that the record also reveals that
Clai!zant's pattern of conduct had been occurring over a substantial period of
tine. Givan the relatively small area covered by the Carrier ard the frequency
of Claimant's misconduct it is reasonable to conclude that Carrier had 'knowled$e
of Clainant's activities and condoned tnaa to a significant extent. Indeed, there
s1ere occasions when Clainant was explicitly peti tted by his s*upervisor  to sell
second hand ties alld share the proceeds lqith the Carrier (testqsooy of' ,Chisf
2,gbeer J. Xhon) . Such interxlttent arrangements together with inaction by
the Carrier ovar a number of years could wei1 have conveyed to Claimant *he in-
yession that his tisconduct was indeed proper.

Accordingly Clainant is to be returnad to service hut without any back
?xy s.2 shouli now be fW.ly a-dare that he has no ri&t to treat co~~*n?y property
r_s k:;s owx, and l&it t3e personnel C~lainant works :,rith are to be given f:ul.l an?.
cxpnrjl2ts zesrect.
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F~i"I?K+S: Tne Third Division of the Adjustzen',  Board, upon the :;hols
record alld all the evidence, finds and holds:

,That the parties waived oral hearing;

That the !krrier and the Employes involved in this dispute
are respectively Carrier and Rmployes within the aeaning of the Railjlay
Labor Act, as approved June 21, 1334;

That this Division of the Adjustnent Roard has j.zisdiction
over the dispute involved herein; and

,Ihat the Discipline was ~c.essi-fa*
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Claim sustained in accordance with the Opinion.

NATIO?LG RAILROAD AE'LE~~!~NT P&G-RD
By Order of Third Division

ATEST: Acting Rxacutive Secretary
National Railroad Adjustment Board

Dated at Chicago, Illinois, this 14th day of April 1983.


