
NATIONALRAlLROADADJXSTM?3TBOARD
Award Number 24314

THIRD DIVISION Docket Number W-23930

Gilbert IL Vernon, Referee

Brotherhood of Maintenance of Way Employes
PART'IES TODISPUIZ:

(Seaboard Co&et Idne Railroad Company

STATErnNT  OF cIAn4: "Claim of the System Camittee of the Brotherhood that:

(1) The dismissal of Crenkhend H. L. Weaver wes arbitrery, capricious
end on the basis of unproven and disproven cherges (System File C-4(13)MLW/l2-39
(79-36) Jl).

(2) Crankhaad M. L. Weaver shell be reinstated with seniority and all
other rights unimpaired, his record be cleued and he shell be compensated for
all wage loss suffered."

OmIONOFBCUD: OnFebruary26,  1979, the Carrier directed a notice of
investigetiaa to the Claimant requesting him to attend an

investigation. The letter reed in pertinent pert:

"You are charged with violation of Safety Rules for Engineering
and Maintenence of Way Employees effective September I, 1567,
as follows:

R-3 'To enter or remin in the service is an
assurance of willingness to obey the rules.'

Rule 26- Ihat portiaa of Rule 26 which reads: 'un-
authorFeed employees end others nothawing
legitimize c~apeny business to transact ere
prohibited from entering or loitering l boot
railroed Uffices...yerds...and  other properties.'
A%

Operating Rule Bookof Swboird  Coast LineReilroed -any
effective December 4, 1978, as follows:

That portion of Rule G-lwhich reeds: 'Disloyalty, dishonesty
. . . insubordimtion...or  concealing facts comeming matters
mder investigation till subject the offender to dismissel."'

The investigation wes held on Merch 1, 1979. end subsequent thereto the Cleimant
was dismissed.

The charges were preferred in camection with the Clefment's delivery
of scrap ties to the George Hunt Top Soil Company. mere is no dispute that the
ties were removed from the Carrier's property by the Cletint end delivered to the
aforementicned party.
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It is the conclusion of the Board that while the evidence conflicts,
and there is a substantial basis to support the Carrier's finding end furthermre.
the defense put forth by the Organization fails to overcome the prima facie nature
of the Carrier's case.

The Orgenization contends that the Carrier had e practice of ellouing
asp&yes to remove old crossties unfit for the Carrier's use, provided such
crossties were not sold to a third party. They contend that there is no evidence
that the Clefmmt sold the ties,but received mcmies only for the labor end use
of his truck involved in picking up end delivering the ties to Mr. Hunt. They
assert no velue was placed on the crossties delivered end thet the Clafmmt
received no'nnney for the ties themselves. The Orgenizetion directs attention
in this respect to the Cleiment's testfmoy. The Org*nis*tion else l sserts
that there wes * prsctice, condoned by the Canpeny, of employes accepting money
for the labor involved in delivering old ties to non-employes.

while the Organizatim's case is ebly argued, it fails to overcam the
prfm~ facie mature of the Carrier's proof. Even assuming that the Claiment
received money for aaly lebor, there is convincing evidence in the record that
the Ckiment had been specificelly and previouslyviwned  not to accept my my
fa comectim with the ties including the delivery of ties. llms, the Claimant's
conduct was clearly contruy to Ccapmy policies end cleu instructions given t0
the clAimAnt. It is cleuthatthe policy of giving oldtiestoe@oyeswesto
allow them to utilize them for personal use primarily and wae specifiully designed
to preventthemfmmtaking l dvantege of thebenefit for personalfkuncielgain.
'This includes gain for so called "delivery". '5e testimony of D. S. Blair indicated
that in Decesixr, lyl"?', it bed come to his attention that e. Wewar wes selling ties
to Mr. Hunt. Mr. Blair father testified that efter he becme aware of this, he
I, . . . specificelly spoke with him (Weever) end told him of M. Hemdon's feelings
that we could not, would not, let anyone receive any kind of -y for transporting.
selling, taking  tips, or mything, no mtter whet you call it, we would not
tolerate." la the smm vein, Division Engineer Eemdoo testified l s follows:

II. ..mdbecmse of severalinstanceswhich  came up inyeer
lg'j"7,ma of which knrolved ~r.Weaver, I set down the policy
with ell of the Roedmsters l d bed them advise all of their
forces that under no carcmstences would my ties be given
to anybody forreseleor trde or enykiad of compensation
in *mywAy. And I told themtomAkethAt plaint0 ellof
the for-, if they wanted to give a tie to e neighbor or
sambody, they could do it but they could not accept eny
money for it,~ aqr my compensetiom.  A cese cam up in 1977,
involvingMr.  Weaver ad IpersonallyeskedMr.Blak  if he
had told ell of his firermu end all of his mpll end then I
asked him I seys, have you advised Mr. Weaver that he camot
use A cross tie or get a cross tie end give it to enyom else
for my kind of canpensetion endMr.Bleir fnformedmehe
bed."
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The evidence reviewed above esteblishes that there WAS substantial
evidence to support the portion of the charge relating to dishonesty. The
seriousness of this charge is sufficient enough to uphold the discherge. 3he
Board also notes that there is evidence supporting other portions of the charge.

In sunnary, it is the conclusion of the Board that the discharge is
proper in light of the fact thet the Ckfment had been specfficelly werned not
to engage in the distribution of old ties to mm-employes fcr profit io my form.
His conduct, contrery to these clear instructions, WAS both dishonest and
insubordinete.

FINDINGS: The Third Division of the Adjustment Eoerd, upon the whole record ad
all the evidence, finds and holds:

That the pat&es waived oralhesring;

That the Cerrier end the Rmployes involved in this dispute are
respectively Carrier and Fmployas within the meeniog of the railway Iabor Act,
AS Approved Juoe 21, 1934;

T%et this Division of the Adjustmnt Board has j~isdiction over the
dispute involved herein; md

That the Agreement was not violated.

A W A R D

C&imdenied.

Attest: Acting Executive Secretary
NitionalRailroad  Adjustment

NATIONALRAIIROADADJUSTMZP?IBOAiUl
By Order of Third Division

Board

- Admfnistretive Assistant

Deted et Chicago, Illiaois. this 14th day of April 1963.


