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Gilbert H. Vernon, Referee

[Brotherhood of Maintenance of Way Employes

(Seaboard Coast LLne Railroad Comny

'claim of the System Ccmmittee of the Brotherhood that:

(1) The dimissal of Carpenter Helper Danny N. Metts was without
just and sufficient cause, excessive and in violation of the Agreemmt (System
File C-4(l3)-DNM/l2-39(7++8) J).

(2) Cupenter,Relper Danny N. titts shall be reinstated with seniority
and all other ri&ts mixupaired,  his record be cleared and he sballbe compeosated
for all wage loss suffered."

OPINIONOFBOMD: On June 4, 197'9, the Cerrier directed the Cletint to attend
en investigetion. 'Lke letter reed in pertinent put as

follows:

"Arrange to attend formal hearing in the Divis&m Office Building,
6OlEast Liberty Street, Savamab, Georgia, et lO:oQAM, Friday,
June 8, 199, to develop facts end determine your responsibility,
ff any, fn cocmectim with an altercation which occurred kr the
Division Office Building, May 24, and to develop facts in
coonectioa with circmstances releting to that episode. At the
conclusion of this hearing your personal record will be reviewed."

This be- Iumm to this writer oo Mny 25."

The investigatioawes  held ~1 June 25, 1979. Subsequent to the fnvestfgatian,
the Cleirrmnt was discherged.

'Iha Orgmfsatica has smde two procedural l grrmpnts. First, they argue
thetthe letter or cherge &ted June 4.1979,was beyond theten-day limit for
preferring charges fnRule 39. Rule 39 states in pertfnent put:

"Sactim 7

Whenever cherges ere preferred egeinstenemployee,  theywill
be filed within ten (10) days of the date violation becosms
known to Menegemmt. Of course, this would not preclude the
possibility of the parties rerching agreement to extend the
ten-day limit."

They note that the incident occurred May 24 and contend it was lmovn to Managemen+
that day; thus, the cherge would have to have been preferred by June 3. They
also ergue that the charges were not precise.
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The Carrier argues thattherewas novioletionof  Rule 39. They note
tht e&hough thevioletionoccured  on~ey24,1979,itms notbrotighf to the
l ftsntionof the superintendentvntil%y25  endthetthechergens preferred m
&tenth dey after the superintendent be- mere of the elterution. The
carrier also argues that the chsxges were Precise, end the henring was feir ad
iSspeZ!tkl. Regarding the sexrib, the Cerrier points out thetthetrmcriet
cleuly esteblfshed thettheC= w8s guilty of caatng intotheMestuMech~'s
office ur&3r tha inflIlence of intorLcmts,aerting  e disturbence  in thetoffke
end ultfmetely  ettecking the l ssistent urpenter when he MS being escorted out
of the office.

R0gudbg the Organizetion's  ugmmts that the cherge was not precise,
&a Baud canclasles  that there is no procedmel defect es l result of the neture
of tho~n&Lce* ti is the mrd's ccmclusi~thatthewti~w~  sufficient end
edequetelydesaibedto  thecleiment  themetterunder immetig8tiOU.  tiss the
Ckimmt~s~m~le~onaelterutfmon~t~Lo~~building,theracould
benocarfusi.oneetotheW.

In respect to tile proceaural argument on the tlsbs limit for prefarring
charges, the C3qntzatl~vQoruzslysupported theirposltionbynfsrence  to
nccnt Third Division Award 2353 Involving the same rule ad same Partlee. In
thatoase, infoanutionbeaslme  knountb the osptain of the Qurier's pollce dqarkiaent
OP1DecembcT17,l~,that~~nt~~arreetcdonamarals'chsrge.  FM-
dently, the Osrriawsitcd untilaftu the Claimantwas convicted toprefer charges.
Charges mere preferred Febnnuy 5, 1979,  67 daya after the court*8 decisbon.  The
@xrier defeded itself ia Third Dlvtsion  Avazd 2399 idicating  that the charges
VU-~ prefaredwi~tendaye ofJenuary26or~whentbe  did.sionengineu re-
~eivedalrttcrdrrtedJanuarg25Rpmthemptsinofthapo~ce~~nghimof
the conviction. ~eBavdhaldini&srd23539tbstthe~LimitfartheBarrd
pnferringcbargssbcgantonmDacenber17,1Sr17,vbantbe6ptainofthepo~ca
gainedknowledge oft& arrsstofthe accused. Thus, ow ofthe critiodl. elements
of the &cisionLnvolved facts notat-here, namely, the question ofwhenthe
timelimitfar chargas tobe prefernd startswhenthe charge Lnvoloes the arrest
ofanemBlopaforapubliccriw.~, itLsnotedthatltinvolveathad*
lay ofatleast~ days frauthe date of the~courtdedsionandatlsast14monthe
from the date of ures47,; ,vherew, the alleged delay in this case was on&y one day.
The Board also fouxi in.Third Division Award 2339 that the captsin of the police
'was "it" wIthinthe -of Rule 39. The Award seems tobe most ap-
plicable in this sense. Based on that Award, the Crgezrhation  atgues that
"Msnagsnent" badkaouledge  of the instant incident on the day it occurred,because
it 0cEUrrrd on6nageuuntpremises inamarvlgcmantoffke. The Cz-ganisationrejects,
based onAwsud23539,the Cs.rri.er~s  argument thatthetime 3iwitdl.d not start until
the next day (the 25th) when the f3rrla officer ln charge of disdpli5ax-y mrrttus
had knouled.ge of the inca?nt.

IhaBavdhas consi&red.the arguments and.- that there is nobasis
in this rWad to COLI&ide that the nofice of charge was ud,imdy. The Board
ecO&Zes  the Qr~nizati~n~s SX&UUWI~ in Aws.~ 23539, ham, VhtU them? is
much Of biard 235% that we a-8 tith, it is this B0s-d'~ cOnc,lwion 'chat f&e
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Award is wetly broad io its analysis of the term "Menegement".  l'he clear
implication from the Awerd is thet 'Mahag-t" is enyone other then en unionized
employe in that cese, e police cepteiu. 'Ihere is indeed e certain emmnt of
ambiguity surrounding the term, but is not believed, es implied ia the Awerd,
thet the term meent to include ell Meneg-t employes. Dnder the overly broed
decision, the time limit would begin to run when eny Mmeg-t employe, (no
rmtter how limited his or her authority sod no setter how uureleted his or her
position wes totb.e alleged offense or the accused employe) became ewere of
such en incident. For instance, in the extreme without clarfficetiou it would
seem under Award 23539, if e '%knegesmnt" employe of the CurLu's Accounting
Depertmeut were to obsezve, ~1 his or her wrg to work, e treck laborer sleeping
on the job, the time limit would begin et thet instent. lhe time limit would
evidentlynot stert uuderAward 23!5%whenthe person iueuthorityto prefer
charges had received edvice of the incf.dmt from the Accounting Deper-t
employe. The rule of reesw suggests thet in large compeuies like the Cerriu's,
which - large geogzephic ereas,have largenumbers of employas, endheveueny
deputmmts and levels of l uthority, cawmicaticusmustfollowcerteiuprwedures
md chexmels end thet such orgenisetionalcamsmicetiontekestism. It is
reesonable to conelrde thet such orgenizetiw reelities were epparenttothe
writers of the Agreement. It is eppuent thetthewriters  of the Agre-tdid
not refer to ell "Menageme&' euployes when drafting the lenguege, but intended
only to refer to specific employas. The rule of reeson would suggest thet the
timelimitdoes notbeginto run whena Manag-t euploye,whohesno  euthority
for disciplinery cherges, merely be-s aware of the cherge. This Roerd is
reluctant to question Award 23539 to this degree. The Roerd should be extremely
slowtoreverseoroverturnepreviousewerd. Little stability cad consistency
in the interpretetfon of Agre-nts uould result if we weren't. This decision
should not be viewed es much es l reversal of Award 23539 es it is e clerificetion.
!Ihe Awerd is vievmd es we involving unique fectwl circumstences which had en
influence on the Roerd's interpretation of Rule 39. This Eoerd sheres some of the
viewa expressed in Award 23539 on Rule 39, but not others. We agree it should not
be sobroadly interpreted l sto ellowfor ebuse or circumvention of the cleer
right of the l ccused es&ye to en expeditious cherge. Rowever, on the other bend
it should not be interpreted so broedly to place unrealistic expectetions on the
Cerrier. We l lso agree with the loud when it stated, “it is inconceivable that
thenegotietors inRule 39hed intended for the Cerrisrtoheve therightto
unilaterally interpret the l pplicatiw of the term 'Managesmnt' a~ e case by case
besis, designating whamwer it desired to - within the meaning of the term,
thereby frustrating the l pplicetion of the rule." This Roerd egrees thet the
Cerrier should not be ellowed to indicete in one case the tism limit started With
one officer's dete of knowledge end the next cese cleim thet the time limit
tolls with the knowledge of a different officer in a position of euthority to
discipline. In this respect, we l lso egree with the stetemsnt in the Award thet
indiclted I'. . . the Cerriercould logfully, in the extrems,contend the only
puscm quelifying under the term would be the president of the company."
Rouever, in the instant cese, there is no evidence thet the Cerrier was trying to
avoid the epplicetion of the rule by inconsistently desimetfng the ~person in the
position of euthority to issue the disciplinary cherge. In this cese, there is
no evidence thet anyone but the person custosmrily, ordinery, or effectively in
the position of authority to prefer cherges cited the Cleirmnt for investigation.
Red there been evidence that the Cerrfer had designated l higher officer who we8
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further remved in time end position to prefer the charges rether then the
officer who ordinarily preferred the charges solely to heve the appearance of
timeliness, the Board would have held that a violation of Rule 39 had occurred.
It is this Board's finding that Rule 39 and the term "Manag-t"ought  to
reasonably refer to the person who nomally end customarily prefers charges for
the class of employe involved in the disciplinary situation, or it should be
thought to refer to the normal designee of this person. It would seem to be a
good feith gesture cm the Carrier's pert to designate nod make kuovm such persons
to the Union.

In this case, as previously steted, there is no evidence that the
superintendent was other than the officer who normally preferred charges. Ihe
question thus beccem whether he preferred charges within tea deys of his Lowledge
of the cherge. The Crganiaettoa makes e plausible assertion that the eltercetion
occurred in the saxas buildiug as tha superintendent's office; thus, he would
heve kamm about the occurrence 01 that day. l-Iowever, it is the Boerd's opiaion
that this assertion is not conclusive thet he had knowledge on the 24th. It is
just as reasonable in the ebseuca of proof to the coutrery thet the superintendent
did not become -e of the incident uatil the next dey. It is not highly
uuliRaly that the superintendent was out of the office and did not return until
the next dey. The Board believes that time limits are to be strictly construed.
iiowever,wherathere  isn'tcouviocing  proof or a strong enough presumption to
esteblish that the time limits have cleerly been violated aud where there is just
es reescmable besis to conclude thet they were not violated es there is to conclude
thet they were, this Poerd will&t find e fetal procedure1 error. Thus, under
the unique feces end cir-tames of this cese, the Board finds that no procedure1
error occurred.

!l!he Board is not mdadndful thet without further clarification of its
position thet this Award map be es overly broad es Awerd No. 23539. Cur interprete-
tion es it stands would leave open the possibility that the Carrier could abuse
the rule by simply declaring by fiat that the officer in position to prefer
charges did not have luxwledge watil e dete within ten deys of the cherge. The
Cerrier should be on wtice that, except in the mDst extreme circumstences, ff
the incident on which disciplinary charges ere preferred occurs outside the ten
days prior to the dete of the charge, or if the delay involved establishes a
presumptti thet the officer in charge could have or should have known of the
incident, the Board will eccept that es priaa fecie evidence of e tima-limit
violation unless the Carrier makes e cleerly reesonable eaplenation as to vhy
the officer responsible for preferring charges did not heve knowledge mtil after
ten deys fraa the dete of the incident. The reasonableness of these explanations
must be determined on e case by cese basis.

In respect to the merits, it is the Board's conclusion that the proof
offered by the Cerrier at the hearing is conclusive that the Claimant was engaged
in en altercation whila on Company property. There can be little doubt, based on
the transcript, that the Claimant entered the mster carpa-'S office mder
the influence of intoxicents,  became unruly end profane, end when e&ad to leave,
while  being shown out of the office, he willfully initiated an eltercetion with
the assistant smster cerpenter. Zhe seriousness of such behavior cannot be
questioned and there are w mitigeting circtmmtences which would justify the
Board disturbing the Cerrier's findings.
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FINDINGS: The 'Ibird Division of the Adjustment Board, upon the whole record end
all the evidence, finds end holds:

That the parties waived oral hearing;

That the Carrier end the Employes involved in this dispute are
respectively Cerrier end Employas within the meaning of the Railway Lebor Act,
es epprwed Jme 21, 1934;

That this Division of the Adjustment Board has jurisdiction aver the
dispute involved herein; end

That the Agreement wes not violated.

A W A R D

Claimdenied.

NATIONALRAILROAD~TMNTBOARD
By Order of Third Division

Attest: Acting Executive Secretary
Netionel Railroad Adjustment Board

Dated et Chicego, Illinois, this 14th day of April 1983.


