NATIONAL RAILIROAD ADJUSTMENT BOARD
Award Number 24317
THI RD DI VI SI ON Docket Nunber CL-2397

Glbert H Vernon, Referee

Brot herhood of Railway, Airline and Steanship O erks,
Freight Handlers, Express and Station Employes

(
(
PARTI ESTO DISPUTE: (
(Chesapeake end Chio Railway conpany

STATEMENT OF CIAIM: Cl ai mof the SystemCommittee of the Brotherhood (GL-9379)
that:

(a) The Carrier violated the terms of the General Cerical Agreement
when it held M. lestexr S. Winn from service beginning My 9, 1977, and di d not
schedul e an investigation wntil August 2, 1977, in violation of Rule 27 and al so,
after belatedly holding such investigation found him nmedically disqualified for
service without any evidence to substantiate such findings and,

~ (b) The Carrier shall now restore Mr, Lester S. Winn to service with
seniority and other rights uimpaired and conpensate himfor all |o0sses sustained
es aresult of its wongful actions.

OPINION OF BOARD: On March 22, 1977, the A aimant narked off his agssignment

: because he was sick and did not return to work until My 9,
1977. The Carrier was advised by Doctor |. Kaplan by a letter dated July 1k, .
1977, that the O aimant was medical ly disqualified. A though, nedical dis-
qualifications are not normally handled in the railroad industry under the
discipline rule, the Parties in this case have a practice of doing so. An
investigation was hel d August 19, 1977. Based on the evidence, the Carrier
disqualified the Claimant, The Claimant was reexanm ned on Novenber 2, 1979, and
was I ei nst at ed on November 28, 1970; thus, the O aimisfor tine [ ost only.
Both Parties make procedural arguments, However, under the circunstances, due
to the nature of: the arguments, it woul d be proper to consider this dispute on
its nerits.

Considering the nmerits of the case, it is the conclusion of the Board
that the Carrier's decision to wthhold the Claimant from service May 9 to
November 28,1977, was based on substantial and conpetent evi dence-that indi cated
he was not nmedically qualified to perform service, There were legitimate questions
as to the Claimant's state of health and the Carrier's actions had foundation in
reason and were justified. ' The Board should not disturb the judgmentof the
Carrier under the circumstances,

FINDI NGS. The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier end the Enployes involved in this dispute are
respectively Carrier end Employes Within the nmeaning of the Railway Labor Act,
es approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute invol ved herein; end

That the Agreenent was notviol eted.

A WA RD

C ai m deni ed.

NATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

By

Rosemarie Brasch - Admnistrative Assistant

Dat ed at Chicago, Tllinois, this 14th day of April 1983,




