NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 24320
THIRD DI VI SI ON Docket Number MW-24095

Gl bert H Vernon, Referee

gBr ot herhood of Maintenance of WMy Employes
PARTIES TO DISPUTE:
(Chesapeake and Ohio Railway Company

STATEMENT OF ciamM: "Claimof the SystemcCommittee Of the Brotherhood that:

(1) The dismssal of Track Laborex R H \rd for alleged insubordination
on February 15, 1980 was umwarranted, wthout j USt and sufficient cause and on the
basi s of unproven charges(System File C-D~956/MG-2798 ).

(2) Track Laborer R H, Vard shall be reinstated w th sentorityand
all other rights unimpatred, his record cleared of the charge | evel ed agai nst him
and he shall be conpensated for ® |lwaga |oss suffered.”

OPINION OF BOARD:  Om February 21, 1980, the Claimant Was directed to attend an
. investigation t 0 be hel d March 3, 1980. The | etter read in
pertinent part a8 follows:

3 "You are charged with being insubordinate when you gefused
to performservice as instructed by your foreman at about
10:15a.m, Friday, February 15, 1980, at Mile Post 387.1,
Claremount,\\ést Virginia."

The investigation was hel d May 19, 1980, after several poat$onemt:s. Subsequent
to the investigation, t he Carrier di sm ssed the Claimant, [he Carrier o rgoes
that the investigation Cl early established that the Claimant refusedto comply

Wi th orders of a for-to assist in replacing a new rail being worked NDyt he
Caimnt's crew. The testimony Cited by the Carxier i NCl udes an adm ssion by

t heClaimant that he refused toobeytheorders.

~ The Organi zati on contends t hat the Claimant's refusal to assi st
in |ifting the rail was juUstified because he perceived an imnediate danger to -
hinself. The Claimant testified that after the first attenpt to move the rail,
he refused t0 make a second attenpt due to "safety precautions". The Organization
al so argues that the for-,did not instruct or insist that the claimant remain
on duty but clearly presented am option to him to conply or | eave. Ia view of
the nature of the foreman's instructions, the Caimnt wag left with the inpression
that he could freely exercise his ewm judgnent and preference in the situation.
Int Ei sd.r espect, the Organization suggests that the O ai mant cannot be considered
| nsubor dl nat e.

In reviewing the record, it is the Board's conclusion that there is
substantial evidence to supfport the Carrier's decision. ThereiS no basis for the
Organization’s "safety" defense or their contention that the nature 0Of the
foreman's directive excuses the Claimant’s behavior. In respect to the "safety"
contention, the Board has recogni zed in the past that a "safety exception" does
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exist to the general "conply now, grieve |ater" rule which governs acts of
insubordination. The "safety exception" excuses enpl oyes fromcompliance With
orders where there is a reasonable belief that at the time of the order that
compliance wouldinjurelifeor [inb. However, in this case, the O ai mant having
invoked this defense has not sustained the burden of proof of showing that there
was a reasonable basis for his refusal in respect to safety considerations. There
I s abundant testimemy in the record that showed that moving the rail in question in
the mamner prescri beg by the foreman was standard practice. There is no evidence
of special eireumstances Or facts which woul d have made this standard practice
danger ous.

In respect to the Organization's position relatingto the nature of
the foreman's directive, we note Third Division Award Ne. 22763 which hel d t hat
such a directive does not precl ude a finding of insubordination. It was stated
in the Award as fol | ows:

"we are inclined to agree with the Carrier that thework Site
IS certainly-not the appropriate place to conduct adebate,
and that when a reference is made to either performwork or
'go home', the latter alternative is not understood to be
afreely given basis to 'take the day off'."

_ In respectt 0 the quantum of discipline, this Board has held many tines
that insubordination of this nature i S grounds for dismssal. asit was stated
in Third Division Award 21059+

"The ruleof thumb here is, 'WrKk now, grieve |ater.' The
work place is not adebating society, where employes may
challenge the ordersof management throughi NSubor di nate
action. Whenever employes ! efuse to follow a proper order

of supervigiom, the Carrier is placed in a position Where it
must {mmediately take Stepstoelimnate suc[ﬁol nsubor di nati on,
or el se the insubordination W || create havoc throughout the

work gang, Consequently,it iS well establishad ehat di sm ssal
i3 not inappropriate in cases of | Nsubordi nation. (Awards

20770, 20769, 20651, 20102, 18563, 18128, 17153, 16948, 1670k,
16347, 16286, 1607h, 15828, 14273, and 14067)."

It isnoted that the Caimant is arelatively short-time employe and that there
ar € no compelling mitigating circumstances that serve to move us t O give him
anotherchance.

FINDINGS : The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing; <
That the Carrierand t he Employes involved i N this dispute are

respectiveldy Carrier and Employes W thin the neaning of the Railway Labor Act,
as approved June 21, 1934;
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_ “That this Division Of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

AWARD

daim deni ed.

NATIONAL RAILRCAD ADJUSTMENT BCARD
By Oxder of Third Division

Attest:  Acting Executive Secretary
National Railroad Adj ust ment Board

By,

istrative ASSI St ant

Rosemarie Brasch-A

Dated at Chicago, |llinois, this 14thday of April 1983.



