
NATIONALRAIIROADADJUSTMENT BCUD
Award Number 24320

THIEI DIVISION Docket Number MW-24095

Gilbert H. Vernoo, Referee

Brotherhood of Maintenance of Way Employes
PARTlzS TODISPUE:

STArnMENJ! OF aAm: "Claim of the System Camfttee of the Brotherhood that:

(1) The dismissal of Track kborer R. H. Ward for alleged insubordination
011 February 15, 190 was uuwarranted,vithout just and sufficient cause and on the
basis of unproven charges (SystemFile  C-D-g56/M&27g8).

(2) Track Inborer R. 11. Ward shall be reinstated with seniority and
all other rights onwired., his record cleared of the charge leveled against him
and he shall be compensated for l llwaga loss suffered."

OPlNIONoF~BOARD: OKI February 21, lw. the Claimmt was directed to attend an
fnvestigatiat to be held March 3, 190. Ihs letter read in

pertinent part a8 follows:

i "Youarechargedwithbeing  fnsubordinatewhenyou~efosed
to perform service as instructed by your foreman at about
lo:15 a.m., Friday, February 15, 1980, at Mile Post,387.1,
Clareimmt, West Virginia."

The investigation was held May 19. 190, after several postpooemuts. Subsequent
to the imestigaticm, the Carrier dismissed the Clairmnt. The Carrier l rgoes
that the investfgation clearly established that the Claiswt refused to casply
with orders of a for-to assistiareplacinganmrailbeing~rked  mbythe
Claimant's crew. The testimcap cited by the Carriar includes an admission by
the Clafmantthatherefoaedto  obey the orders.

., .
The Organization contsnds that the.&&nt's sefusal to assist

in lifting the rail- justified because he perceived an imndiate danger tp.'
himself. The Claimant teatiffed that after the first attempt to wve.the Tail,
he refused to mka a secaui attempt due to "safety precautions". The Organization
also argues that the for-,did not instruct or insist that the Claimsot remain
011 duty but clearly presented an option to him to comply cm leave. Inviawof
the nature of the foresun's instructions, the Claimant ws left with the impression
that he could freely -cise his owe judgment and preference in the situation.
III this respect, the Crganiaaticm suggests that the Claimant camot be constiered
insubordinate.

In reviewing the record, it is the Board's conclusion that there is
substantial evidence to support the Carrier's decision. 'lhere is oo basis for the
Organization’s "safety" defense or their cmtention that the natme of the
foreman's directive excuses the Claimat's behavior. In respect to the "safety"
contention, the Board has recognized fn the past that a "safety exception" does
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exist to the general "comply now, grieve later" rule which governs acts of
insubordination. The "safety exception" excuses employes from cos~liance with
orders where there is a reasonable belief that at the time of the order that
compliancewould  injure life or limb. However, in this case, the Claimant having
invoked this defense has not sustained the burden of proof of showing that there
was a reasooable basis for his refusal in respect to safety considerations. 'Ihere
is abundant testimmy in the record that showed that Ilpving the rail in question in
the manner prescribed by the foreman was standard practice. There is no evidence
of special circusstances or facts which would have made this standard practice
dangerous.

In respect to the Organisation's position relating to the oature of
the foreman's directive, wa note Third Division Award No. 22763 which held that
such adirective does not preclude a finding of insubordination. It was stated
in the Award as follows:

'We are inclined to agree with the Carrier that the work site
is certainly-not the appropriate place to conduct a debate,
and that when a reference is trade to either perform work or
'goham', the latter alternative is not understood to be
a freely given basis to 'take the day off'."

In respect to the quantum of discipline, this Board has held many times
that insubordination of this oature is gmnmds for dismissal. As it was stated
in Third Division Award 21059:

#

"The rule of thur& here is, 'Work ww, grieve later.' The
work place is oat a debating society, where employes nmy
challengethaorders ofmaoagementthrough  insubordinate
action. Wheoevers3nployes refuse to followa proper order
of supervisim,  the Carrier is placed fn a positim where it
nntst immdiately talra steps to eliminate such insubordination,
or else the imubordimtiti will create havoc throughout the
-k gw. Cmsequently, it is well establishad that dismissal
fs e kupprophte incases df insubordination. (Awards
2~770,2076g, 2c651,201c~, 18563. 1812& 17l53, lH& fi7@b
16347, 16286, 16074, 15828, l&73, ad l4067)-"

It is noted that the Claimant is a relatively short-t* employe and that there
are 1110 ccmpellfagmitigatingcircmstamesthatserve  tom us to givehim
awthsr chance.

FINIIINGS:  pie Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

zhat the parties waived oral hearing; f'-;l

That the Carrier and the Employes imrolved in this dispute are
respectively Carrier and Eisployes within the meaning of the gailway Labor Act,
as approved Jme 21, 1934;
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'&at this ~Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was not violated.

A W A R D

Claim denied.

NATIONALRAlUWDAAJDSTMENTBOARD
pi By order of Third Division

Attest: Acting Executive iecretary
NationalR+kbad Adjustment Beard

Roseamrie'Brasch - Abinistrative Assistant

DatedLat Chicago, Illinois, this 14th day of April 1983.


