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Gilbert H. Vernon, Referee

I
Brotherhood of Maintenance of Way tiployes

(IllAlois Terminal Railroad company

"Claim of the System Comittee of the Brotherhood that:

(1) The dismissal of hack Lsborer Hamy Thompson, Jr. for the
alleged violation of Rule 'P' was without just and sufficient cause, on the
basis of unproven charges ad in violation of the Agreement (System File
rI!RFt 1980-23).

(2) T%e claimantshallbe reinstatedwith seniorityandall other
rigid unimpairedaldhe  shallbe compensated for allwageloss suffered, in-
cluding overtbe pay, beginning API-U 16, 19@.”

OPINIONOFBOARD: On mch 28, 1980, the Cmrler directed a letter of fnvesti-
gationto the Claimantwhich  readinpertinentpsrt:

"You are hereby instructed~to report for fomal investigation at
at the Maintenance of Way Office at Cut Street, Alton, Illinois,
at 2 P.M., April 7, 1980, for the purpose of determining your
responsibility, Fi any, for absenting fran work and your alleged
fallore to recrpolYit0 certified letter aateaMarch2l,  lg&, in-
stxuc~ yuu to repart for duty on or before 7:OO A.M., March 28,
1980.*

The inveatigatlonwasheldae  scheduled. OnApxill6,1g@O, the Can-ierdirected
a letter to the Clainant dismissing him fras employment of the Compsny.

This inveetigation b- out that the Claimsnt had been absent for scme
time prim to March 21, 1980, when the Carrier instructed the Claimant by a certi-
fied letter to report fm duty by March 28, lg&, or face e disciplinary temdn-
ation. The record is clear that the Claimsnt constructively received the
March 21, 1980, letter. The letter was delivered to the claimant's address on
file, but the letter was signed for by his sister. The Claimant's testimony
indicated that his sister had read the letter to him over the telephone. While
there is some question if she reed the entire letter, there is no doubt, based
on the reading of the txanscript, thathewas informedthethewaeto report to
work by March 28th.

The Carrier, in finding the Claimant guilty, relies on testimony of
Mr. K. M. Gberkfell,  track foremsn, and Mr. T. Iiitchcock, track SupenriSOr.
Both g'entlementestifythatMr.Thompsonhad notreported toworkor contacted
them to explain why he was not at work on or before March 28th. Mr. Hitchcock
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also testified that his clerk, Mr. Frank Be&en, who sits near him in the
office, did not take a call from Mr. Thompson.

The Or~ization defeuds Mr. Thompson by arguing that his absence
was permissible because the Claimant was under a doctor's care during this
period. They produced a note at the investigation which read:

"Harry Thcmpson, Jr., b/2/80.  track laborer -- occupation,
track laborer, injury, lUinois Terminal Railroad, place
of employment, A. 0. smith, Granite City, date entered the
hospital k/30/80,  date outpatient clinic is 3/18/f?0,  and
the doctor's name looks to be Richard Baldwin."

The Claimant elaborated on his medical condition as follows:

"They Said I got a cracked bone on my elbow, that smetimes
my arm won't strai@&en all the way out unless it pops out.
He said what they could do was cut it and cut the bone off,
but I refused that. He Said I can stiU.workwith that ann.
He said just don't let nothing fall on it."

The ClaidLsntalso asserts that he calledFraukDernsen "after the 2lst
and prior to the 28th”  to notifyhim that he was sick.

In reviewing the evidence, it is the Board's conclusion that there is
substautial etidence to support them of guilt. There was 110 doubt that
the Claimant was absent, had notice to return to work, and failed to do SO.
The evidence does however conflict onwhetherhe attempted to notify the Car-
rier that he was unable to return. Mr. Thmpsonallegee  that he called the
clerk; whereas, there is other evidence that he did not. While the absence of
Bernsen~stesUa~~is  bothersome, there is substantial evidence to support
the hearf.ng officer's conclusion not to believe the Claimant. The Board'S
function is not to resolve conflicts in evidence or to assess medibility,
but to determine if thee was substantial evidence to support the hearing of-
ficer's fiodfngs. In this case, we believe there was. The CIaimant~S~.,testi-
amy, in genercrl, was vague and confused in parts corapred to that of &Wrier
witnesses which were nore direct and more ceain. Wore-, even if we were
to accept that he did call in, we uote that the doctorls letter wasn't produced
until thehearingand  also note thatevena liberal interpretation of the doctor's
letter~wouldnot indicate the Claimantwas urabletomrkduring the period of
parch 21 to M.W&  28. The Boerdalso notestbatthe letter does notmake any
reference to the period between March I2 axxl March 21when the Claimant was also
absent.

?'I The Beard has also considered whether the discipline was appropriate.
Discharge for offenses such as this is usually resermd for an amploye who, after
the benefit of progressive discipline retains incorrigible. The Claimant had
clearly distinguished himself as one of these employes. The record indicates
that in the course of his relatively short employment, the Claimant received a
written reprimand and a 3C-day suspension for exactly the ~am.e kind of offense,
being absent without authority. It Should als be noted that in this respect,
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there is litt3.e foundation far the Organization's assertion that the Claimant
was umiare of the rules requiring regulex attendance at work. Under the cir-
cumstances, ddchsrge is not arbitrary,  capricious, or excessive.

FISDINGS: The Thin? Ditision of the Ad.lustientBosrd,after  giving the
parties to this dispute due notice of hearing thereon, and

upon the whole record arrl all the evidence, finds and holds:

That the Carrier and the EZaployesinvolved intbis dispute me
respectively Osrrier ard EInployeswithinthemeaning  of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; .a@

A W A R D

claim denied.

NATIONAL RA~ROAD AIlITs= BARD
By order of !Ibixd Ditision

Al-TEST: Acting ExecuUve Secretary
National mAd.justamntBoax.3

BY
G

Dated at ctricego, -is, this 14th day of April 1983.


