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WllLism G. Caples, Referee

(Brotherhood of Y~iatenance of Way tiployes
PAFZ'iE Ta DISPUTX: (

(Seaboard Coast Line Railrcad Company

S'l!A~EI\F OF CLAM*. "Claim of the System Coannittee of the Brotherhood that:

(1) The Agreement was tiolated when Apprentice Foreman A. Powell
was compensated at his straight-tine rate instead of at his time and one-half
rate for the 9th ard 10th hours he vorked on January 28, 29, 30, 31 and February
4, 5, 6 and 7., 1980 (System File C-4(31)-AP/l2-5(&-49) C)

(2) The Ageement  was further violated when Apprentice Fo- A.Powell
was not permitted to work his scheduled assigned hours on February 1 and 8, 1980.

(3) Because of the violation referred to In Part (1) above, Apprentice
Foreman A. Powell shall now be allowed the difference between what he should have
been paid at his time and one-half rate and what he was paid at his stiai&t-time
rate for the overtlme senrlce he rendered on the claim dates mentioned in Part (1)
hereof.

(4) Because of the violation referred to in Part (2) hereof, Apprentice
Foreman A. Powell shall be allowed sixteen (16) hollrs of psy at his straight-time
xate."

opmoiloF BOARD: CLakantA.Powll  iere&sUlyassigndas avonthly
rated qpre0tice ?aremm to Section Force 8015 titi head-

qrartcroatRanklin,V~gi.nU. He VW reeululjr assigned to rork eight (8)

Enployecs stationed in camp cars will be allowed, vhen in
the judgmentofManagementcondit.ions  permit, to makeweekelrd
vlsltstotheFrhanes. If employees canuotby ualngregulartrain
service after caspletlon of work on the last dtly of the vork week,
arriw haoe within a reasonable time and return to their camps on
the fFrst day of the succeedlngworkwea+k  intimc for regular
service, they will be allowed to nxxke up time during the week In
order to do this, provided thatnotmore than two (2) hour6 shall
be made up on any one day and at no additional expense to the
(-JF=Y. Free transportation will be furnished over W
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lines where service is available, consistent with the
regulations of the company, and any time lost on this ac-
co;mtwill not be paid for. The total time worked each day
must be recorded in the time book on the day worked.

"Section 2

Allthe menln the gangmustobserve the same hours.
The wishes of a majority of the men in the gang (the Foreman
included) shall vevail on the question of working make-up
time. Any make-w tim+ Is subject to the concurrence of the
Division Engineer or Engineer of Bridges."

'&work schedule for said"floating"  gang during the claimperiodwas
as fol3ows:

JLWXXUY 28, 19sO Mon. 10 hrs.IS 29, 1980 Tues. 10 hrs." 3% 1980 Wed. 10 hrs." 31, 1980 Tnurs . 10 hrs.

Februmy 1, 1980 hi. OFF
81

2, 1980 sat. cm"
2 gl

SUII. cm
n Mon. 1 0  hrs.
”

2: ;g Tries. 1ohl-s." Wed. 10 hrs.n 7: 1980 ThlUS. 10 hrs."

The clalmntvasrequ3red to vorkfourfen-hourdays (Mondaythrough
plursday) foIlwed by three consecutive rest days. The QLllicr compensated him
therefcpathis  st~i.&tUmerateforthetlmevorked  inuroess of eight (8)
hours per day. The claimant was also deprived of varking his regular assignment
on Friday, Febntsy 1, 1980.
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"It is necessary for floating and statiocary forces to
work together in many instances to safely and satisfactorily
perform the assigned tasks. Such need has been met to the
satisfaction of both the Carrier and enployees as evidenced
by the current practice in this coulection. The work being
performed In this particular instance was no more than that
followed in many other instances, and such claim can onlybe
considered punitive."

The uain question becomes whether this practice past or present is in
violation of the rules. If it is in violation of the rules then there is no
doubt that the rules must be followed. Our jurisdiction in this regard is bound
to wording of the agreement. However, a careful examination of the agreement
and the rules does not show any rule which precisely meets with the particular
factual instance of this ~iU&au& almost every other factual situation
which canbe imagined is coveredbya specific rule which leads one reading
the agreement to believe that the psrties have had experience with all of
those situations to which the rules apply.

The beement is the law which defines how the parties shall continue
their ongoing relationship for a definite period of time. It's changed frcan
times to time, as the experience of the parties in their ongoing relationship is
incorporated in the agreement. It is the foundation by which differences la the
relationship are determined. This is the foundation for all meetings and be-
cause of its nature a lxrt of all meetings and the record thereof whether stated
or not. The Organization recognizes this in its submission stating:

"The agreement between the two parties to this dispute ef-
fective July 1, 1968, together with supplements, amendments and
the interpretation thereto are by reference made a party of' this
statement of fads."

If from 1968 until the date of this claim the Carrier asserts for many
years prior thereto, no rule has been made to coyer this particular situation or
practice; it is outside the present rules. It is not within the province of
this Board to change that situation or bend an existing rule.

The Carrier has given a number of instances in their submission, where
at the present time on many pts of the Carriarls system "flcating"  gangs are
working and the stationary forces assigned thereto working the same work 6dxdul.e
and &d on the seme basis as the floating gang. The Organization has not seen
fit to refute the statements of the &rrier although they have a capability of
checking these things on the system if it were in their desire to do so* The
situation in this case makes pertinent part of the decision of Referee Lieberman,
Third Ditision Award 20514:

"This etident intent of the parties is buttressed by 'the
challenged practice of the TCU predecessor agreement of the
reasoning board 6723 above. We have repeatedly held the con-
duct of the Iarties hawe appeared at times as best evidence of
their intent. (See Award 19959 ad many others.)"
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In this claim the Carrier's action is buttresses by a number of incidences given
in the record and since these are not disputed it appews this is a practice that
has been go-hg on since 1968. To quote Referee Leroy A. Pader in Award 6929:

"We feel that a practice of 27 years living through
negotiations and chauges of the Agreement is an established
practice showing the intent of the parties as to the applica-
tion of rules cited therein."

And the cases cited in that decision bear the ruliog out. Woe see no reason to
change the practice nordove have authority to do so therefoie the claim will
be denied.

FDDIKGS: 'Ihe Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Raployes involved in this dispute are
respectively Carrier and Rnployes within the meaning of the kilway labor
Act, as approved June 21, 1934;

That this Division of the Adjustient Board has jurisdiction
over the dispute involved herein; and

That the &eement was not violated.

A W A R D

Claimdeoied.

NATIOIUL RAlLROADADJUS'IMENTBOARD
By Order of !Mrd Ditision

A'EST: Acting Pkecutive Secretary
National Railroad Adjustment Board

Rosemarie Brasch - Adsiinistrative  Assistant

Dated at Chicago, Illiuois, this 27th day of April 1983.


