
NATIONALRAIIR~DADJUSTENTBOARD
Award Number 2433l.

THIBD DIVISION Docket Nuder W-24408

William G. Caples, Referee

Brotherhood of
PARTEZSTODISPUZE:

Seaboard Coast

Maintenance of Way Employes

Line Railroad Company

sTAmNT OF aAm: "Claim of the System Conmittee  of the Brotherhood that:

(1) l%e Carrier violated the Agreement when it essigned junior
Apprentice Form C. T. WilkLns to perform wertime service on February 2, 1~80
iostead of callFng and using Apprentice Fotemao A. Powell who was senior,
qualified and willfng to perform that service (System File C-4(36)-AP/l2-5

available,

(80-47) G).

(2) Apprentice For&n A. Powell shell be allowed eight (8)
pay at his tfme  and one-half rate because of the violation referred to
(1) hereof."

hours of
in Part

OP~NaFROARD: Clalmnt A. Pawell ani C. '2. Wilkirur are regularly asc~igned
e+eA~nticeForemen toSecUon801;5heedquarteredat

FlTakun,virginirr.  Theaaimsnt entered the aurier's serv%ce on Octcber 18,
lgnad subsequentlyesteblisbed scniorifyes ApprenticeFaremnonFebrumy22,

9%
He establishedAssistant  F-and Foremn saniarity cn AucprSe 20, 19.979.
Wllkba estebl.iebedo~arityaaApprrnticeFcaum on Jnly 2, 1979,  hence

QaQcant has stqericr eenia-lty  aa apprentbe faresun  as b&men him end Mr.
WilJdM. l!heywerere@arlyae~lgned tovorkl4o&ay tkroughFrldey,w%h
Saturdays and Sun&~ desigmtd a8 rest days and warked urder the 8npemloLcn
of RoadmsterJonee.

OnS&urdey,Felmmry2,~~coldweetherhad lldncedtheneedfor
tnck impectlon on seoticn 8015. Dlsteadof~aadm~theQBLaMt,
theOuriercallsdaoduaedj~AppscnticeF- UilMna  to pufcca  eight
(8)homs oftrackins~ctionwarkforwbichbe receivcdpapathis Ume end
one-half rate.

The mrrlerdlanot questionthe Clahuat*s  availability to periara!
the wcrk In questlon. Hewasfnllyqualifledenrlrlllingtcperformthintra&
inspectionworkamiwouldhavedone  soba$the &rrier cslledhimtodo  so.

It is the Ca-rter's ez@mticposltlonthat~ls  nomerit
tothlscleimanditshouLibedenied.  Q~~%erwesRIcedtithanemer-
gency situation which dJzmdedtbattbatMckabekrepeotedfollmlngeub-
zero weather. DifYicnlt.ybedbeenerpxTencedwltbbrokenrrcCLoina
SC@ of welded rail in the territary lmolved e3xi it was necessary to heve
mmone who was fadliar with the temitmy cake the bspectlon. Therefm,
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Ap~nticeForasnWilldnswasrrtiU:ed since hehedbcenon the territoryfor
seven months. ClaiEMtPowellbadbeenasslgnedto  the territory for oaly two
weeks.

T!zreiszmthbgmontothisclakthanthepuo~etyofCafiier
utilisiug the employee qualified to perform the emergency ~ectlon. Iuthis
case, it was Apprentice F~WIBII  VII&as.

ThefactsinlM.scaseuenotincontrovasy. Ihc claicnult has
seniority  in en assigwent,  Which ths Brrier &em5 to have been an eaergency,
was not scheduled when the person in a lesd~ seniority position was given
theworktodo. In effect it is the Cerrier~s position that this was an
emergency and in such instence that the act was en exucise of usmsgerial
discretion ad u&u these circumstances, exception to the seniorisy rule.

seniorityisopcofthe canerstones ofa collectivebargainiog
a~mant~therulesasvrittenshouldbcstrictlyfo~dmilcss~
~Uon~+t9yith~u~~tothcwntsact~sUinan-vhi&
is not wveredbythe coutract. AtrruaHo.khO (J.S.F&ker)stated mrtaln
fus3smental~cipleswhi&priortothe  timeof&dsionhadbcenannounced
by thelWrdM~sionsndwhkhsdghtkapplicable  in the detmminatiouof
thieawraFP~~thera~acontcntiontbst~~~tyshould~Inrvail.
Refereehrkerputsthezattuintheeewcmie:

,'%mmrizing, those prfncfples can be stated es thus: In its
consideration of clsims involving fitness and ability for l
position, this Dfvisicm of the Nations1 Rsilroed Adjustsent
Boerdwillnotsubstftute  its judgment for &atof tks cexrLer
or disturb its action, (1) if it sppesra such ectioo +s taken
in good faith andtithdoe regard for botb the letter end the
spirit of the Agreaeent; (2) axcept in those iastsnces here
such l cticn is so freughttith bias and prejudice or with
manifest intent to circumvcnt!zheAgre-taste leedto
the ca4usicn its conduct with respect thereto wes ubitrsry,
uprlciaus adamrusmable;(3)if  it eppesrs thsrewes just end
ressonsble basis for such actica; and (4) if it l ppears from the
record the eviddcnca suppmt5ag such action was substantial e-199
thou& therewss other eddcnca of such chuecterreesoneble
udnd5rPightdtffer.s to the wnstruction to baplaced upon
all the evideacewhm camidered inits eotire+y.

Usny decisions of this Division support the foregoing
princiPle5. For just l few of the mre recent ones, see
Awards Nos. 2350.  2692,  3057, 3151, 3273 apd 35'73."

Not wenting to fall into the error of substituting our 51d5en'k  fa that
of the Cerrierwelnm considered the fectuelsituetioo fa this case sgsinsteech
of these critarie. l'heonlyonewhish  sewsstobe aquestion, ir whethst&aedaenc

L
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of the record is of such character that reasonable miuds might differ iu the
cowtrwtiou tobe placed onsuch e6dencewhen considered inits entirety.

As conteuded here au emergency to exist does not in,auy way make it
a fact regardless of how vigorously the essertioo fs made. But for the sake of
ergwant let us a86mie that there we8 ea emrgency and the Carrier agrees that
the Claimant is qwlified as au apprentice foremen. lie had worked ou the
particular portiou of track as inspector for two years prior to transfer of five
month5 fraawhichhehsdrettlraadtWoweek5hefore  the incident. Therecod
as a uhole indicates that Clafmaot's ability aud experience to perform the
subject track iuspecfiou  is not refuted. Since this is alleged as a* exception
to the seniority rule, burdeu is upou the Carrier. The Carrier has failed to
establish such proof. The claim, therefore, should be sustained.

FIRDINGS:The Third Divisiouof theAdjwtmentI?oard, upou thewhole record and
all the evidence, fiuds end holds:

Ihat the patiles waived oral hearing;

!-

That the Carrier end the Employes iuvolved iu this dispute are
respectively Carrier eud Employes within the meat&g of the Railway Labor Act,
as approved &me 21, l&;

That this Division of the Adjustment Roard has jwisdictfou  over the
dispute involved herein; and

l%at the Agreement was violated.

A W A R D

Claim sustained.

NATIONALRAIIRCADADJusThRNTROARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

Dated et Chicago, Illinois, this 27th day of &ril 1963.


