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Brotherhood of Maintenance of Way Employes 

Illinois Terminal Railroad Company 

"Claim of the System Comnittee of the Brotherhood that: 

(1) The Carrier violated the Agreant when it assigned a junior track 
laborer to perform overtime service on December 21, 1980 instead of calling and 
using Rack laborer D. J. Goree who was senior, available and willing to perform 
that service (System File ITRR 1931-4). 

(2) Track Laborer D. J. Goree shall be allowed ten and one-half (10-l/2) 
hours of pay at his tf.rce and one-half rate." 

OPWIOR (IF BOARD: claimant D. J. Goree is employed ss a track laborer 
and. is assigned as such to Gang X0. 10. He was reg- 

&arly assign&i to work Mo&ys through Fridays vlth Saturdays and Sundays 
designated a6 rest days. 

On Friday, December 19, 190 it was necessary for the Claimant to be 
absent from work because of personal illness. He telephoned the Carrier's St. 
Thomas Office on December 19 and Fnformed the Carrier he wes ill and would 
therefore be unable to work on said date. On the samz date, December 19, 1980, all 
of the members of the Gang 10 except for the Claimmt but including those track 
laborers with less seniority than the Claimnt, were notified they would be 
needed to work on the ballast work-train on Sunday, December 21, 1980. The 
Carrier failed at that time and at any time subsequent thereto, to notify or 
call Claimant to come to work scheduled for Gang 10 on December 21, 190. The 
other members of Gang 10 worked ten and one-half hours of avertime service that 
day. 

The Carrier made no effort whatsoever to call or use the Claimant ox 
December 21, 1980 even though he was a senior , willing end able to perform the 
work in question. The Carrier did not question his ability or his cozttractual 
right to perform said work. 

Paragraphs (P) and (9) of Rule 4 read: 

"Rule 44eniority. (f) RQbts accru3.3g to e2npl.oyee.s unrier 
their seniority entitle them to consideration for positions in 
accordance with thedr relative length of GMIoe vith the rail- 
road is hereimf-ter provided. 

(g) Senlorawil~ble entployeesvlllbe givenpreference in 
the perforarnce of -time work.' 
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The above quoted paragraph (g) of Rule 4 prosides in language so abundantly 
clear end unambiguous that it requires no interpretation, the senior available 
employe to give him preference in the performance of wertims work. Rules 
precisely identical to the above-quoted paragraph of Rule 4 have been interpreted 
many tfmes by this Division and have uniformly held that it epplies to regular 
work, overtfme and extra work. 

It is Carrier*s position that there has been no Piolation of any 
rule of the oorrentagreementm otherwise inthis instance. There It3 nothing 
oonteined in the citedrule whiohwould entitle Clalmanttothe unearned co!a- 
pensation claimunderthe circumstances presenti inthelnstant case. 

!XBe facts indicate thatonFriday, Decanber19,1980 CYaimantcallad 
the St. !ll-ta&na Office aad reported he was sick and unable to work; therefore, he 
vas given permission ta be absent m vork because of illmess. During the day 
of December 19, 1980 it wae det.erdned by Camler'a officials it would be neoes- 
s-m-y to util1r.e +e forces ofGanglOtoworh:ontheballaatvotlr trainon Sunday, 
December 21, 1980. &wrier's officisls advised all available mmbe.rs of Gang 10 
of the need to vork on December 21, 1980 &ring their work day of Demaber 19, lpi% 
Ho attemptvas izadeto notify Cldmant. Ttua It Is aasumedbythe Qurierthat. Fn- 
strutting themembers 0fGanglOattheworkalte toreportonBeaxnber21,1980 
for the perfornrance ofnecesaaryvorkfortheworktrain constituted 

"$ 
lience 

vith Ftule 4. It is tha opinloa of the Board that paragraph (g) of Rule w-w 
by the Or#mizatlonls clear& wmmibigaous an&thatthe Claimantshouldbe 
givenpreferencelatheperiomm cs of ovtxtlme vork. 

There are a number of awards of the Third Division of this view in which 
we are in accord, see Third Division Awards 2716, 2'394, 4531, 6136 end 15640 all 
of which of the same interpretation. No notice was given to the Claimant end 
work available was performed by the junior track laborers, junior in service to 
him. 

There is no basis to ass& that the Claimant when reporting off sick 
on the 19th would be unavailable for work on the 21st which was scheduled for e 
rest day for the Claimant. 

The second part of the claim is for penalty time and asked that the 
Claimant be allowed ten and a half hours of pay at his time and one-half rate. 
It is the position of the Carr:\er that ff the claim is allowed that it be al- 
l=& ona proref~r~t12 &&eta punitiveratekcsuse~tiey conte1~3 
the punitive rate is only for work performed. 

The decisions of this Division where an employe is allowed pay where 
there has been an error Ln assignment or the hours involved are et variance es 
to pro rata or punitive rate where the time claimed had been of hours other then 
regular schedule. Some referees have held that the oqert%ae rule appues o&? 
to "time worked" and others have held that sfnce the regular occupant of the 
position was denied the overtime work because the Carrier violated the effective 
Agreement and if the Carrier had not violated the effective Agreement he would 
have been compensated et the time and one-half rate if he had performed work end, 
that, therefore the penalty rate for work lost, because it was given to one not 
entitled to it under the Agreement, is the rate which the regular occupant in 
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position would have received if he performed the work. Therefore the claim 
should be sustained et the penalty rate, in this case, one end a half time. This 
referee is in accord thet the opinion which has~been held in Awards No. 943b, 
9309, 5579 **d 4571. 

FIM)INGS: The Third Division of the Adjustment.Boerd, upon the whole record end 
all the evidence, finds end holds: 

That the parties waived oral hearing; 

That the Carrier end the Employes involved in this dispute are 
respectively Carrier and Employes within the meaning of the Railway Labor Act, 
es approved June 21, 1934; 

That this Division of the Adjustment Board has jurisdiction over the 
dispute involved herein; end 

That the Agreement was violated. 

AWARD 

Claim sustained. 

NATIOiX4LRAIIROAD APJXSTPEWT BOARD 
By Order of Third Division 

Attest: Acting Executive Secretary 
National Railroad Adjustment Board 

Dated et Chicago, Illinois, this Vth clay of April 1983. 


