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. NATIQNAL RAILROCAD ADJUSTMENT BOARD :
Anar d Number 24338
THIRD DI VI SI ON Docket Number CL-23809

Rovert E. Peterson, Referee

Brot herhood of Ratlway, Airline and Steanship O erks,
Freight Eandlers, Express and Station Zmployes
PARTIES TO DISPUTE: ( _
- (Kentucky and Indiapa Ter m nal Railrcad Compeny

STATRMENT OF CLADM: Cl ai mof the System Comm ttee of the Brotherhood
(GL-9343)t hat :

o f(1) Carrier violated the Agreement when, wthout just cause, it
di smssed fromservice Gerk Roy L, Sutton, sr, effective Friday, November 16,
1373,

(2)As a consequence Carrier shall:

(8) Pronptly restore M. Sutton to duty with
seniority, vacation and other rights un=

impaired.

(b) Pay Mr. Sutton the amount of wages he woul d
have earmed absent the violative action |ess
out Si deearnings.

CPLITION OF BOARD: Caimant was dismissed fromservice on the basis of charges he
had failed to protect his assignment from Septenber 17, 1979
to (ctober 5,1979, and had failed to conply with instructions issued by Carrier
requiring a doctor's statenent verifying medieel treatnent covering Claimant's
entire period of absence from Septenber 17 to Cctober 5,1579.

Twenty nmnutes before he was to report for his regul ar assigement at
11:00 P.,, Sunday, Septenber 16,1979, C ai mant tel ephoned a Carrier supervisor,
not his direct supervisor, stating he was sick andbad to be off work. _
The suBervi sor admoni shed C ai mant about the short notice and inforned him. it
woul d be necessaryto furnish a doctor's statement supporting his absence. Claiz-
ant stated he was going to his doctor the next day, Septenber 17, and it would be
no problemfor himto obtain such a statenent frem his doctor. The super vi sor
al S0 instructed Claimant to report to his regul ar supervisor, r,. Lens, when he
reported back for duty. On Thursday, Cctober b, 1579, c:.aimantapﬁear ed at cer-
rier of fices and informed the Secretary to the General Agentthat his doctor
was going to rel ease him for workthat afternoon. The secretary, inClaizant's
sresencs, telephoned Supervisorienz,Who in turn told the secretary to remnd
Claimen~ Of the required medical Statenent, and t he secre*2ry SO informed Claice
ant. Thereafter a dispute arose as to whether Cainmant had returned in the ab-
sezce of the secretary and placed a mediecel Statenent ia a conpany envel ope
addressed to SupervisorLens; it being Claimantts contention he had pl aced such
docurent | N @ preumatic tube for delivery to Supervisor Lenz at the Yard office,
and Carrier marntaining it did not receive it. Clairant WaS permitied (O ratura
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to his regul ar assigment Fridey, Cct ober 5, 1979. However, when Supervi sor
lenzcontinued tomeinteinthathe had not received t he medicel st atenent,

Cl ai mant was directed by carrier*sSuperintendent to have the nedi cal state-
ment in his office by 4:30 PM., COctober 12, 1979, The following day,
Fridsy, Cct ober 12, 1979, et about 2:00 P.M., C ai mant tel ephoned a clerk

I N Carrier's IR Department end asked him t 0 notify t he Superintendent t hat
he was in the doctor's office end 4% woul d be inpossible for himto get the
requi red statement t 0 the Superintendent by ¥:30 P. M. The next day Super-
visor Lenz received in the mail a statenent, dated Cctober 12, 1979, from
Dr. George R Nchols, which related to the doctor's examnation of O aimant.
The statementreads:

"The above naned patient stated he did not work on 9/27/79
thru 10/3/79 due to a boil on his buttocks. The physicel exame
ination on the above oamed patient, Roy L. Sutton, on 10/22/79
was essentially normal. The patient is in excellent health
and there are no restrictions."

As It was observed that the statenment said nothlng about O ai mant
being treated during his absence, Caimant was im excellent health, and the
doct or ner el yr epeat edwhat Claimant bed told him, Cieimant was directedto
appear for formal investigation, which,f ol | oW Ng several postpopements, was
finally hel d on Novenber 13, 1979. Thereafter, by letter dated Novenber 16,
1979, U aimant was notified that he was di sm ssed from service On the basis
of evidence brought out at the investigation revealing him t 0 be guilty as
charged and upon & review of his past record of service.

Att he investigation C ai mant had maintai ned that he had al so gone
to his doct or on October 4, 1979, a Dr, Chandre Mukherji, and had placed a
copy of Dr. Mukherji's statement in the nal | t 0 Carrier. It was Claimant's
contention the doctor's statenent covered aperiod of treatment from September
17 t hrough Octover 3, 1979, In an attenpt to elarify t he matter, t he hearing
officer suggested a ShOrtrecess in order that somesone contact Dr. Mukherji to
verify the Ciaimant's statements. Thereafter, by agreement witk al | concer ned,
atel ephone cal | was placed by the of f i Ce secretary to Dr. Mukherjite of fice,
with Caimant and the hearing officer listening to the conversation. Report-
edly, when the secretary posed the question seeking informetion as to Caim
ant’' s visits t0 Dr. Mukheji's office betweent he period of Septenber 17 and
Cctober 5, 1979, the response was that Cleimant's | ast visit in that office
was August 30, 1979. This was,of course, 18 days prior t0 Claimant leying
of f for the period at issue 2nd was found to have been relsted to an earlier -
absence account sickness begimming August 25, 1979.

 Wnen the hearing resumed, and t he pature Of t he conversation was

entered in the record, apd C ai nant was asked as t 0 whetherhe had an explan-
ationt O offer relative tothe response thet had been received from thedoctor's
office, claimnt stated: "The only thing | can say to that Mr. Mason is that
evidently they atdn't put it down on recordbut | can obtainit from the doctor
that | was there the 1T of Septenber and Was given medicstion fOr the bol| that
was on ny buttocks.” In this regard, Claimant's representative sugé;est ed the

i nvestigation be hel d 4m abeyance until such time as Claimant coul d personally
contact Dr. Mukherji rel ative t 0 having treat ed Claimant on Sept enber 17, 1979
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The request fora posiporement was denied by the heari u? officer, the latter
stating, "I don't feelthat the postpon (sic) until a later date could have
a sufficient truthful value to what has aiready been established by the tale-
phone conversation that M=. Sutton was party to."

It i s the Brotherhood's position that Carriertsfailure to grant
Claimant this opportunity to secure adéitional evi dence during the course
ofthe investigation denied Cleizant of a fair enmd inpartial hearing.

while it mght appear in the first instanca that Clatmant shoul d
have been granted a reasonabl e opportunity t 0 Secure adéftional pertinent
evi dence, we believe under the eircumstances of record that the hearing
of ficer properly declined the request for sfurther posiponezent, eSpe-
cially in view of the fact that Claimant had beea party to the converse-
tion 2nd, absent anything in the record to the contrary, had spparently
not taken exception totheresponse from the doctor's office during the
joint telephone conversation. We also £ind, as the car=ter set forth in
Its subm ssion, that Claimant was notified by the statenent ofcharges oa
Cct ober 26,1979 that hewas going t0 have to answer the charge ofnot
fPurnishing t he request ed medical staterent, and Si nce t he irvestigazion
had been postponed until November 13, 1972, Cl ai mant had anpl e time to
have persomally contacted Dr. Mukherji or hi's office. Alsoto be notad
Is that after the tel ephone conversation Jlaixant Was ao longer referring
t0 a statemez$ covering the periodSeptenber 1T threugh Jeicber 3, 1973,
as he stated h& been previously provided Carrier, but 1limi%ed his staie-
zent t 0 being able to obtain a statement foOr treatmezt on but one azy,
namely, Septenber 1T, 1979.

It isthe Brotherhood s further contentions that ¢lsf=ant e
~uilty of prejudement by reason oft he hearing officer securing and ate
tachingt 0 t he transeript of investigation copy Of Claiment's past service
record. |t submitsthe fact thut the hearing officerhad previcusly Se-
cured the service record indicates that he had revi ewed same azd that by
such action was usabl e t 0 consider 211 facts suhsaguzatly developed in 2n
unbizsed manner. Further, that with Claimant's record made a pert o? the
transcript it was inpossible forthe hearing officer or aayone el se reviei-
ing and consi dering t he transeript t 0 avoi d bei Ng impressed by Claizeat's
prior record in determning anything about the case, including the question
of guilt or imocence. |n support Oof itS position, t he Zrotherhood points
to past Awards oft he Board whi ch have hel d thatnaemployets past record
nad no placei n the investigation Of currens charges SO as t 0 assuret hat
any decision of the Carrier rests solely oz t he testinony pertinent tothz
charges and NOt ON az employe's past record.

We have caref ul | y considered the AWards cited by t he Srotherhood,
as vell as those awards which have been zited by theZarrier in suppors of
I t; position that the sarvice record »as only made a zex: Of the transarins
at <he close of the hearing izvolving the charges of record. *nils it is
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unquestioned that there are differing viewssst O the proper procedure tO

£ollow I N Qi Vi NQg consideration t O an employe's personzl record i N arriving

at the measure Of diseipline to be neted out, it i S not necessarily treated

€S mprajudgment for sCarriert o introducet he service record into t he investi-
ration, especiully When it IS done, es here, et the close of the investigation
of the accused employe aed it | S announcedthat the recordwi || have NO bear-
ingas tothe guilt or innocence of the employe, butif found guilty it could
be a fector es to the amount of disciplineto be assessed. Actuslly, this
mzaner Of introduction of an employe's service record, in the presence of

t he enploye, permits hin Opﬁort unity t o persomally chellenge any discrepe
ancies Of inacecuracies in the record as presented. W, therefore, do not

find Carrier t 0 have been guilty of prejudgmentin this case.

The Brotherhoad alsocont ends that the cerrier failed to charge
Clziment in sprecise menmer ead that Carrier did not nmeet its burden 0
mroof W th 2 preponderance of evidence. |t isthe Brotherhoodts position
thet t he hearing Noti ce represented t he elements Of a general inquiry
rether then a trial related toa particular offense. In regarda to the Car-
rier not meeting its burden ofproof, it is the Brotherhood s pesitioza that
ssClaiment h&d cal | ed ssupervisor prior te the starting time (f his assigne
ment t0 report off aeccount of illness, and perm ssion to lay off was grented,
there i s no.vasis for the chargehe bad failed to protect his assigrment.
Further, that Si NCe Claimant di d furnish Or produce a medical statement
that charges related to his failing t0 comply Wi th Instructions to do so
ere wthout basisin fact.

As concerns the hearing notice, we fail to find |t was ot her than
clear 2nd precise. It properly informed Claimant oft he misconduct thet wes
to be the subject of the he&ring, the time period invol ved, andthenature
of the specific instructions he wasal | eged to have violated. There i s no
merit to t he Brotherhood's contenticns t 0 t he contrary.

W Dbelieve the record es presented and devel oped disclosed suf-
ficient evidence to support sfinding that carrier has indeed met its burden
of showing that Clzaimant was QUi | ty as charged by substantial probative
evidence Of record. Inthis regard, We coneuxr With Carrier that it is not
necessary in diseciplinecases to prove beyond moral certeinty the truth of
the charges; substantial evi dence supporting t he charges being sufficient,
2nd with the Latter defined, "such relevant evidence es sreasonabl e zmen
ni ght accept es adequate teo. support sconcl usion." (Comso. Ed. v Labor
Zoard 305U, S. 197, 229)There i S no question but that Claiment failed
to protect his assignmentwhen he absented hinself fromduty ea the apparent
pretense of being sick. Certaimly,the supervisor had no alternative but to
accept Caimant's 1ay of f when he eslled in sick, but it then became i ncunbent
upon the Claimant t 0 support his extended absence by medical docurentation.
There is | ikew se no question but that Caimnt wasful |y aware ofthe instruc-
tions directed to him+that it woul d be necessaryhe furni sh medical proofto
verify the entire period of his absence, and not that he h&d visited a doctor

.
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and been fourd to be in excellent physical health and there ara no
restrictions. He h& besn given nore than sufficient cpportunity to
produce the requested verification and he failed to do so both prior
to ard at the investigation.

Claimant was guilty of serious m sconduct by his actious in
absenting himsel f fromduty Wthout proper justification. Coupled with
a service record that shows he h& been vwarned about his work record, ad-
m nistered progressive discipline, and even |eniency, we are not in & posi-
tion to hold dismss& was unwarranted or an abuse of Carrier discretion.
The cl=zinm will be deni ed.

FIIDINCS : The Third Division of the Adjustnment Board, upon the whole record
end all the evidence, finds and hol ds:

That t he parties waived oral he&ring;

That the Cerrier and t he Bmployes i nvol ved inthis di spute ere
resrectively Carrier and Tmployes within the neaning of the Failway Labor
Act, as approved June 21, 193k;

That this Division of the AQjustment Board h&s jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol & ed.
A WA RD

Claim denied.

MATIOMAL RAILROAD ADJUSTMENT EQARD
By Order of Third Division

ATTEST: Acting Zxecutive Secretary
Hationzl Railroad Adj ust nent Soard

Rosenarie Brasch - Administrative Assistant

Dated at Chicago, I11inois, this 27thday of April 1983,



