HATIONAL RAILR0AD ADJUSTMENT BOARD
Avard Number 25340
THIFD DIVISION Docket number XV-24333

Joseph A Sickles, Referee

[ Brot her hood of #aintenance of Way Tmployes
PARTIES TO DISPUTE:

Burlington Northern Railrcad Conpany
(former St. Loui s- San Francisco Railway Conpany)

STATRMENT OF CLALM: "Caimof the System Conmittee of the Brotherhood that:

(1) The seven(T)da?/S of suspensi on imposed UPON Machine Qrerator
1., W Maxey for al | eged violation of "Rule 176" and ' Rul e 226'was wi t hout
just and sufficient cause, unwarranted and on the basis of unproven charges
(SystemPile B-1709)

. (2) The claimnt's record shall be cleared of the charges leveled
agai nst hi mandhe shall be conpensated for all wage |oss suffered.”

opInIow oF BoARD: The Claimant was suspended and was notified to report to an
I nvestigation concerning an al | e%ed "negligence or indif-
ference" t 0 dqtdy. Subsequent to the | nvestigation the Employe Was restored to
service but did not receive payment for tine |ost during the suspension which
essential ly anounted to seven (7)days.

At the investigation the Claimant conceded that the tanper that he
was operating did collide with another tamper however he stated that he was
unabl e to stop his machine because the brakes failed when "...the shadow board
fell down and became wedged between the brake and the cl utch pedal s.”

~of significance to our consideration however is the testinony from
the Gaimnt that although the "shadow box" was im an mproPer place and wasn't
designed to ride where it had been placed it "...£e1l down fromthe place that

L put ge."

W have ruled on nunerous occasions and we repeat herein that it is
not incumbent upon us to substitute our judgment for that of the Carrier in dis-
putes such as this nor is it appropriate for us to make credibility determina-
tions in this type of procedure.

. There is evidence of record sufficient forus to determne that the
Carrier had a basis for its action and accordingly we will deny the elain.

FODINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
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That the pzrzies waived Oral hearing;
~ Thet the Carrier and the Zmployes involved in this dispute are
respectively Carrier and Zmployes W thin the meening of the rRailway Labor
Act, as approved June 21, 1934;

That thi S Divisionof the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

AW _ A RD

C aim deni ed.

NATIONAL RAI LROADADJUSTMENT BOARD
By order of Third Division

ATTEST: Acting Executive Secretary
Lational Railroad Adjustnent Board

Rosemarie pBrasch - AMiStﬂﬂt

Dated at Chicago, Illinois, this 27¢h day of April 1983.

By




