NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 2h34h
THIRD DIVISION Docket Number m 24143

Edward L. Suntrup, Referee

Br ot herhood of Mai ntenance of Wy Employes
PARTIES TO DISPULE:

The Alton and Sout hern Rai | way Company

STATEMENT OF CLAIM: " aim ofthe System Committee of the Brotherhood that:

(1) The di sm ssal of Trackman Kenneth Hayes f or alleged violatiom of
'the Thiform Code of Safety Rules, specifically General Notice, Paragraphs 1
through 5; General Rule "B"; General Rul e "F"; General Rul e "L"; and Ceneral
Rul e ™", Paragraphs 1, 2, & and 5 was without just and sufficient causeand
in violation of the Agreement (System File A&S 1980-1),

(2) Trackmsn Kemmeth Bayes be rei nstated with seniority, vacation and
al | other rights unimpaired, the charge be stricken from his record and he shal |
be conpensated for all wage | oss suffered, ineluding overtime pay, begi nning
January 2, 1980,"

OPINION OF BOARD.  Claimant, Kenmneth Hayes, *00& M £ for #221 ©9O0XM T @ pproximtely

8years and at the time of the incident in question was
‘employed as a trackman, By letter dated January 2, 1980 Claimant and track
foreman Wllis T. MCoy were notified to attend a formal investigation on

January 9, 1980 to "devel op the facts and place . . . responsibility, 4f any, in
connection with alleged personal injury . . . at @ pprcé&ntely 10:00 AM, Decenber
19, 1979, and failure t 0 report the injurypromptly to . . . immediate supervisicn

<+e” The charge also included ¢se failure to make a full and conplete report
at once on preseribed form', titer the hearlng was held asscheduled Claimant
recei ved notice dated January 17,1980 t hat he had been £owmd guilty as charged
and was di schar ged from service. Foreman McCoy was not di sciplined.

A review of the transcript of t he heari ng shows sufficient substantial
evi dence to warrant that Claimant is guilty as charged. Substantial evidenceis
hare defined as "such rel evant evidence as a reasonable mnd might accept as
adequate to support a conclusioa" (Consol. Rd. Co. vs. Labor Board 305U.S.

197, 229). Irrespective of whet her for- MCoy uaderstood, Whi ch he apparentl
did in good faith, that Claimant had only a "sore" finger which was theresult o
a prior injuryrather than an "injured"finger whil e Claimant was coOvering his
assi gnment on Decenber 19, 1979, it was still Caimnt's responsibility hinself
to have reported said "injury" immediately, He did not do so wmtil a | ater date.
By not baving immediately reported such injuryClaimant was clearly i n contraven-
tion of Safety Rul es eited by Carrier in itg letter of discharge.

Wth respect to the fornal investigation itself which was hel d on
property on January 9, 1980, however, this Board di SC- a disregard on the part
O the hearing officer for Rule 20A(e) requirenents of current Agreement when the
hearing of fi cer permitted Claimant's past record to be introduced by Carrier wtness
while this witness was being cross-exam ned about the specific charge against

claimant. Rule 20A(c) reads, in pertinent part:
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"No evidence or statenment will be used at the hearing except
those relating the specific charge against the enployee."”

There i s consi derabl e difference between: the use of & Claimant's past record.as
evidence at a hearing and the use of the same record to assess-reasonabl e quantum-
of discipline once a Claimant has been found guilty as charged. It is the
determination Of this Board t hat hearing procedures adapted by t he hearing of ficer
had the effect of doing the formerrather than the latter. Irrespective, and while
hol ding, nevertheless, for Claimant's guilt on merits despite such procedural -

mel feasance this Board rules, in the instant case, thatit would not also be
unreasonabl e t 0 eliminate Claimant's prior work record al t oget her £rem consideration
because of : Carrier's contravention Of the procedural requirements as SO stated in
RuleaoA(c). Thus treating this as a fkst infraction this Board roles that
Clatmamt be- reinstated withall seni.or:bty rights unimpaired, but without back pay-
and benefits for time out of service, -

FINDINGS: The Third Division of the Adjustment Boar d, upom the whole record and -

all the evidence, f£inds and hol ds:

That the parties wai ved oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier. and Employes within t he meaning of the Railway lLabor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and -

That the discipline was excessive.

AWARD

Clatm sustained i n accordance witk the Opinion.

NATICNAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
Nat i onal Railroad Adjustment Board

By

Rosemarie Brasch - Administrative Assi st ant

Dated at Chicago, Illinois, tht 27th day of April1983.




