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Edward L. Suntrup, Referee

(Brotherhood of Maintenance of Way Employaa
PARTESTODISPDE:

The Alton and Southern Railway Canpany

SmEMENT OF CIAM: "Claim of the System Cam&tee of the Brotherhood that:

(1) The dismissal of Tradmum Kenneth Rayes for allegeddletlm of
'the Tniform Code of Safety Rules, specifically General Notice, Paragraphs 1
through 5; General Rule "B"; General Rule "P"; General Rule "L"; and General
Rule '?i". Paragraphs 1, 2, 4 and 5’ was without just and sufficient cause and
in violation of the Agreement (System File A&S 1980-l).

(2) Trackam IknnetbHayes  be reinstated with senior&, vacation and
all otherrigtrrs~mrimprked,  thccharge be stricken frauhis record andhe shall

%e compensated for all wage loss suffered, fnoludiog overt+ pay, beginning
January 2, 1980."

0FIt?1oIi OF BOARD: Claknant, Xmmeth Hayes, worked for the Carrier l pproximately
8 years and atthe time of the incidantinquestioowes

,emploged as ~a traclmum. Byletter dated January 2, '1980 Claimant axd track
foreman Willis T. McCoy were notified to attend a formal investigation on
January 9, 1980 to "develop the facts and place . . . responsibility, if any, in
come&ion with allegedpersonal i+ry . . . at l pprc&ntely 10:00 AH, December
lg,;,lmg, and failure to report Fe 4uxy prcmptly to . . . imssdiate supervisioo
a.. . The charge also included ..- failuretomake a full and complete report
at once on prescrilwd fozm". titer thebeldngwasheld  as se&da&d Claimant
received notice dated January 17, 1% that he had been fomd guilty as charged
andyas discharged frcmservice. For-McCoyuss not disciplined.

~Azav%es~~of-tha~trsnsaiptof  the hearing shows sufficien+subsiantial
evidence tom-anttbat Claimantti  guilty as charged. Substantial evidence is
hare defined as "such relevant evidence as a reasonabla mind mi&t accept as
adequate to support a conclusf~1"  (Consol. Rd. Co. VS. labor Board 305 U.S.
197, 229). Trrespective  of whether for- McCoy mdarstood, which he apparently
did in good faith, that Clainmnt had only a "sore" fingerwhichwasthe  result of
a prior 4wy ratber than an “4rrred” finger while Clairmntwas covering his
assignment on December 19, 1979, it was still Claimant's responsibility himself
to have reported said “injury”  Lnmadiately. He did not do so until a later date.
~Bp not having inrPedi.ately reported sub 4lrr~r Clafmant was clearly in cootraven-
tfcm of Safety Rules cited by Carriecinits  lette~of~discharge.

With respect to tha formal investfgatim itself which was held oo
propertyoaJanuary  9,190, bouever,this  Soard disc- a disregardon the part
Of the hearing officer for Rule 20A(c) requirements of current Agreement when the
hear- officer permitted Clainant's past record to be introduced by Carrier witness
while this witness was being cross-examined about the specific charge against
claimant. Rule 2OA(c) reads, in pertinent part:
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"No evidence or statement wi.lL be used at the hearing except
those relating the specific charge against the employee."

There is considerable dffferencebetweeu thcuse~ofa Cl.&amt's~pastrecord.as
evidence at a hearing aud the use of the~same record to assess-reasonable quanmm-
of discipline once a Clabant has been fomd guilty as charged. It is the
deteradnation  of this Board that heariug procedures edapted by the hearing officer
had then effect of doing the fornssr  rather than the Latter.~ Irrespective, and while
holding, uevertheless, for CLaLmant's guilt 011 merLts despite such procedroal:
malfeasance this Board mles , in the instant case, that it would not also be
unreasonable to eUmf.nate ClaFmant's prfor work record altogether fras consideration
because of: Carr%er'
Rule 2(&(c),

s coutravention of the procedrPalrequiretaeuts  as so stated in
Thus treating this as a fkst infraction this Board roles that

Ckfmant be- reinstated with a11 seafortty  rights maimpaled,  but dthnucbaclpry-
and benefits for?* out of:semim. '~

FlRD~~:ThelhirlDivFsioo oftheAdjustment Board, rrpop~thC-Fmok.rccard  ad
all the evidence, finds aud holds:

That the parties waived ma1 hearing;

That the Carrier and the Employes involved in this dispute are
respectivdy~Carrfer.and &ployes within the meanfog oft the Railway Labor Act,:
as approved June 21, 1934;

dispute
That this Division of the AdjustmentBomibas jurisdtitiouover tba

involved herein; and. .

That the discipline was excessive.

A W A R D

Cl&m sustained in accordance wiitfrtke~Opir&m.

NATICNALRAIIRCADADJIETMENTBCIARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustvent Board

Rosemarie Brasch - Adrdnistrative  Assistant

Dated at Chicago, Illinois, tht qul day of April  1983.


