NATIONAL RAIIROAD ADJUSTMENT BOARD
Avar d Number 24347
TH RD DI VI SION Docket Nunber sG-2h4272

Edward L. Suntrup, Referee

E'Br ot herhood of Railroad Signal men
PARTIES TO DISPUTE:

(Chicago and North \Western Transportation Conpany

STATEMENT OF CIAIM: "Caimof the General Committee of the Brotherhood of
Railroad Signal men on the Chicago and North Western
Transportati on Company :

(a) On Dec. 14,1979 the carrier violated the current Signalnmen's
Agreement, in particular Rule 56 and Rule 60 (revised) when M. G F. Maybee
issued a letter to Mr, J. Marshall, Signalmen in BUC Crew, termnating his
enpl oynent and removing his seniority in the Signal Department.

%b) Carrier now be required to reinstate M. Marshall to his former
position Of signalman, with all seniority and all other rights uninpaired,
conpensate himfor any |ost wages end/or differential between wages earned in
ot her enpl oyment and what he woul d have earned had he not been term nated,
and all expenses incurred sinee unjustly held from service.

Claim i s alloweble under Article V of the August 15, 1954 Agreement (c)
because Mr. Maybee di d not repond Wi thin 60 days of the Local Chairman's initial
claimof February 11, 1980." (Carrier file: 79-3-1h6)

OPI NI ON OF BCARD: By letter dated Decenber 14, 1979 O ai nant, Mr, J. Marshall
wi th seniority date of Septenber 6, 1977 received notice of
termnation. Caimnt failed to pass an examination (which 1s not in dispute)
for the second time in alleged viol ation of Paragraph 9 of the Memorandum of
Aﬁreerrent dated June 8, 1972 between the Brotherhood of Railroad Signalmen and
the Carrier.

On February 11, 1980 the Organization initiated a claimon behalf of
Clafmant on the grouds that the Carrier had viol ated current Agreenent Rul es
56 and 60 (revised). Then by letter dated June 14, 1980 the O ganization
invoked Article V of the current Agreenent since it allegedly had not received
a response to its February 11, 1980 claim Article V stipulates that a claim
shoul d be "allowed as presented” if the Carrier does not disallowit within 60
days of the date of filing. On June 27, 1980 Carrier responded that a denial letter
had been mailed on March 25, 1980, Wth respect to this procedural issue this
Board will but cite, which it does with favor, the precedent established in
Third Division Anard 22531 which dealt with a similar type of situation. That
Award states, in pertinent pert:

"(H)ere, the parties have followed the practice of using the
regular mail. Carrier has established that it mailed its
letter of denial in a timely fashion. Carrier did all it
could do under the systemjointly chosen by the parties. To
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hold it responsible for the failure of the postal system
woul d be unrealistic.

Further, in the words of Second Division Award 8215, "(This) Board believes that
good | abor relations between the parties is built upentrust and respect for the
word of the other side and we adnonish both sides to so view their dealings with
each other".

Wth respect to the nerits of this case the Board notes that the
Organi zation inappropriately cites Rule 60 of the current Agreenent which deals
wi th discipline whereas this case centers on the self-executing provisions of
Paragraph ¢ of the Memorandum of Agreenent dated June 8, 1972, Rul e 56 which
Is also cited by the Organization end which deals with Opportunity to Qualify es
so stated in the same current Agreenment is a general rule. This Board rules,
however, that special rules attached as Appendices to collective bargaining
Agreements, Or in this case underthe classification of a Memorandum of Agreement
whi ch regul ate special (and often uni que) circumstances, take precedence over
more general rules covered by collective bargaining contracts (Second Division
Award 940k), Special rules, by definition, represent am agreed upon procedure
by | abor and management to cover special conditions such as appropriate training
prograns.

It is the contention oft he Qrganization t hat Claimant Vs awar ded t he
position of Signalman on May 15, 1979 and was required to perform Signal men's
duties for 7 months and' was thus exempt from the Memorandum of AQreenent
requirements. |f in fact however t he Memorandum of Agreement applies only to
Signal Helpers and Assi stant Signal Maintainers, end not to those who have
already been pronoted to the position of Signal man, es the Organization states,
the question arises as to why Cainmant took the examination e .mmomo time at
all in accordance with Psragraphs 8, 9 seq. of the same Memorandum of Agreenent?
The only reason which this Board can deduce is thet Claimant hinsel f eschewed the
parrower | nterpretation which is being presented to this Board by his Organization
and viewed the Memorandum as applying to himself in the wi der sense as an
"enpl oyee...", which terminology isused in the Memorandum i N a number of places
(such as in the opening Paragraph and in Paragraph 9), until he received notice
that his examnation results were insufficient for himto retain his positionas

a Signalman.

This Board is sengitive to the fact that a close reading of the
Memorandum Of Agreementpermits different possible interpretations. It does
not serve as solutiom tO this issue, however, t0 have a Claimant i nterpret the
Memorandum Of Agreenent in one way by his actions, and because of examination
failure, solicit his Organization to argue before this Board a contrary interpre-
tation, This does not serve to clarify, but only obscures the central issue of
t he Memorandum ofAgreement’s reel meaning,

FINDINGS: The Third Division of the Adjusiment Board, uwpom the whole record and
all the evidence, finds and holds:
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That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,

as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; end

That the Agreement was not violated.

A WARD

d ai m deni ed.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Thied Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

Rosemarie Brasch - Administrative ASSI St ant

Dated at Chicago, Illinois, this 27th day of April 1983.



