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Edward L. Suntrup, Referee

Brotherhood of Railroad Signalmen
PARTTES TODISPIJTIX:

(Chicago and North Western Transportation Company

STATfPENT OF CIAM: "Claim of the General Comittee of the Brotherho of
Railroad Signalmen on the Chicago and North Western

Transportation compeny:

(a) On Dec. 14. 1979 the carrier violated the current Signalmen's
Agreement, in particular Rule 56 and Rule 60 (revised) when Mr. G. F. Maybee
issued a letter to &. J. Marshall, Signalmen in BCC Crew, terminating his
employment and removing his seniority in the Signal Departint.

(b) Carrier now be required to reinstite Mr. Marshall to his former
position of signelman, with all seniority and all other rights unimpaired,
compensate him for any lost wages end/or differential between wages earned in
other employment and what he would heve earned had he not been terminated,
and all expenses incurred since unjustly held frcm service.

Claim is allcwable under Article V of the August 15, 19% Agreement (c) .
because MC. Maybee did not repond within 60 days of the Local Chairman's initial

claim of February 11, 190." (Carrier file: 79-3-146)

OPINION OF BCARD: By letter dated December 14, 1979 Claimant, Hr. J. Marshall
with seniority date of September 6, 1977 received notice of

termination. Claimant failed to pass an elumination (which Is not in dispute)
for the second time in alleged violation of Paragraph 9 of the Hewrandum of
Agreement dated June 8, 1972 between the Brotherhood of Railroad Signalmen and
the Carrier.

On February 11, 1980 the Organization initiated a claim on behalf of
Claimant on the grounds that the Carrier had violated current Agreement Rules
56 and 60 (revised). Then by letter dated June 14, 1960 the Organization
invoked Article V of the current Agreement since it allegedly had not received
a response to its February 11, 1980 claim. Article V stipulates that a claim
should be "allowed as presented" if the Carrier does not disallow it within 60
days of the date of filing. On June 27, 190 Carrier responded that a denial letter
had been mailed on March 25, 1980. With respect to this procedural issue this
Board will but cite, which it does with favor , the precedent established in
Third Division Award 22531 which dealt with a similar type of situation. That
Award states, in pertinent pert:

"(H)ere, the parties have followed the practice of using the
regular mail. Carrier has established that it mailed its
letter of denial in a timely fashion. Carrier did all it
could do under the system jointly chosen by the parties. To
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hold it responsible for the failure of the postal system
would be unrealistic.

Further, in the words of Second Division,Award  8215, "(This) Board believes that
good labor relations between the parties is built upon  trust and respect for the
word of the other side and we admonish both sides to so view their dealings with
each other".

With respect to the merits of this case the Board notes that the
Organization inappropriately cites Rule 60 of the current Agreement which deals
with discipline Gmereas this case centers on the self-executing provisions of
Paragraph 9 of the l4ewrandum of Agreement dated Juue 8, 1972. Rule 56 which
is also cited by the Organization end which deels with Opportunity to Qualify es
so stated kr the sums current Agreement is a general rule. This Board rules,
however, that special rules attached as Appendices to collective bargaining
Agreements, or in this case under the classificetion  of a l4emrandum of Agreement
which regulate special (and often unique) circrmrstnnces,  take precedence over
rare general rules covered by collective bargaining contracts (Second Division
Award 9404). Special rules, by definition, represent ELI agreed upon procedure
by labor and menagement to cover special conditions such as approprtate training
programs.

It is the cmosntion of the Grganisation  that Claimant MS awarded the
position of Signalman on Hay 15, 1979 and was required to perform Signalmen's
duties for 7mnths end-westhus exemptfrmthe Memoreodumof  Agreement
requir-ts. If in feet hasapex the Meuurmdm of Agreement applies only to
Signal Helpets and Assistant SignalMafntainers,  end not to those who heve
slready been promoted to the position of Signalman, es the Crganfzetion  states,
the question arises as to uhy Claimant took the exlmination l second time *t
all in accordance with Prragraphs 8, 9 8~. of the sarm Memorandum of Agreement?
The only reason which this Board can deduce is thet Clejmeot himself eschewed the
narrmer interpretation which is being presented to this Board by his Organization
and viewed the Eeworandm as applying to himself in the wider sense as an
"employee...", whichtcrmFnology is used in the Mezmreodm in a n&r of places
(such as in the opening Paragraph uui in Paragraph g), until he received notice
that his examination results were insufficient for him to retain his position  as
* signalnmn.

This Board is sensit%ve to the fact that a close reading of the
Memrandum of Agreement pennits different possible interpretations. It does
not serve as solutim to this issue, hmmver, to have a Claimant interpret the
Memrandum of Agreement in one way by his actions, and because of exmiaation
failine, solicit his Organization to argue before this Boerd a contrary interpre-
tation. This does not serve to clarify, but only obscures the central issue of
the lkmrandum of Agreatent's reel maening.
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That the parties waived oral hearing;
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That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved Juoe 21, 1934;

Thet this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; end

That the Agreement was not violeted.

A W A R D

Claim denied.

NATIONAL RAIIROAD AIhJXSTt%NT BOARD
By Order of Tnird Division

Attest: Acting Executive Secretary
Netionel Railroad Adjustment Board

Rosemarie Bresch - Adntiistretive Assistant

Dat:d at Chicago, Illinois, this 27th day of Axuillg83.


