NATTIONAL RATILRCAD ADJUSTMENT BOARD

Award Number 24348
THIRD Dl VI S| ON Docket Nunber Ms-23940

Glbert H Vernon, Referee

(Cynthia Ellis and WIllie Anderson
PARTI ES TODISEUTE : (

(National Railroad Passenger Corporation

STATEMENT OF CLATM: ''Please consider this as the usual and customary notice of

our intent to file within thirty (30) days an ex parte
submi ssion having the follow ng claim

Claims of Cynthia Ellis and WIIlie Anderson, members of Joi nt Counci
Di ni ng Car Enpl oyees local 456, enpl oyees of AMIRAK, for total and full reinstate-
ment and further to be nade whole for all |osses suffered as a result of their
termnation."

OPI Nl ON OF BOARD: This docket joins together the cases of two different

. ~individual s under scmewhat different circunstances. The
Board will thus discuss each case separately.

The first case involves Claimant Cynthia Ellis. The claimbefore the
Board asserts that the Carrier violated the agreenment when it termnated Ms,

Ellis from service on July 11, 1979, The claimis for reinstatement and for *
backpay.

Ms. Ellis' case has the followi ng background. She was, at the time of
term nation, employed as a food specialist. On July 11 she received a letter
which is quoted in pertinent part bel ow

"In accordance with your request for |eave of absence dated
June 1, 1979, you were Scheduled to return from | eave on
July 1, 1979, You have not reported, es required, for
service at the expiration of your |leave. Therefore, in
accordance with current agreement provisions, you have
forfeited your seniority rights and are now considered

out of service as of July 11, 1979,

Please return all conpany property thatyou may have in your
possessi on, including your Rail Travel Privilege Card,
fmmediately."”

Ms. Ellis' termnation involves the interpretation and application of Rule H(3)
of the effective Interim Agreenent. Rule H(3) reads as foll ows:

"(3) An enpl oyee who fails to report for duty at the expiration
of leave of absence shall forfeit his seniority rights and be
consi dered out of service unless the enpl oyee presents sufficient
proof that circumstances beyond his control prevented such return
In such case, the leave will be extended to include the delay."
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There iS no material dispute that on or about My 10, 1979, the O ai mant
requested and received a |leave of absence to care for her infant daughter. The
| eave was extended until June 1, 1979, On May 21, 1979, the Caimant was injured
in an autonobile accident and on May 29 the Claimant visited the Carrier's office
and filled out a |eave-of-absence form The form which was made part of the
record, indicates that the request was made for the period of Jume 1 ending
June 30, 1979. At the time of the request, the Claimant al So provided a note
froma doctor indicating that she woul d be di sabled "until about 6/21/79", The
next devel opnent in the case was the af orementioned termination Letter of July
11, 1979.

Ms. Ellis essentially elaims that she was led to believe by Carrier
Oficial Steven Fanzi that her leave of absence was unlimted and that there was
no time imt placed on it. Therefore, because ofher good-faith reliance en
the Carrier's advice, she cannot be faulted for not reporting to work by June
30, 1979. She also asserts that not only is this discharge unwarranted but if she
had breached Section H(3), the discharge is harsh and far too drastic.

The Carrier points out that the Claimant's failure to report back to
work after July 1 was unexpected and prevented them frem scheduling her for work
during the peak s-r traveling seasons. The Carrier also points eutthat the
| eave- of -absence formsigned by the Qaimant clearly set forth the limt of the
| eave (June 30) and clearly warned her against overstaying her |eave. The
foll owing words were taken from the form:

"You are hereby granted | eave of absence, w thout pay, commencing
June 1, 1979, and expiring at mdni ght on June 30, 1979, subj ect
however, to recall to service anytime your services are needed.
You wi |l be expected to report for duty on or before the day
follow ng the last above-mentioned day. If, for any reason, you
find you will be unable to so report for duty, you are to

notify the undersigned, in witing, setting forth the length

of time you desire to have this leave of absence extended, and
the reasons for making such necessary. Request for extension
must be nade in anple time to permit action thereon before
expiration of this leave.

Failure to report for duty on or before the date of expiration
of leave of absence, unless application for extension shall
have been made, will be considered sufficient cause for

di smssal .’

After considering the arguments end evidence, it is the Board's
conclusion that the termnation did not violate the agreement. This Board has
many times considered contractual rules simlar to Rule H(3) and it has consistently
been held that such rules, when they are contractually based, are self-executing.
The rule clearly spells out that an employe who fails to report at the end of a
| eave of absence will forfeit their seniority. Becausethe rule directly spells
out the result of such failure, our considerationis [imted to whether the rule
was violated. Gven a violation, we cannot substitute our judgnent.
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In this case there is convincing evidence that the daimnt did violate
the rule because there was no proof of her being detained beyond her control
The Claimant's assertion that she was under the inpression earlier that her |eave
of absence was unlimted is not persuasive in light of the clear and unambi guous
directives contained in the |eave-of-absence request formthat she clearly and
undi sputedly affixed her signature to. Moreover her actions in requesting an
extension of her first |eave of absence is indicative that she understood the
requirenents.

The Petitioner also alleges that the Oaimnt was a victimof diserimina-
tion prohibited by Title VII of the 1964 CGvil Rights Acts and was ill-advised by
her Union not to accept an offer by the Carrier for reinstatement on a leniency basis
In respect to these contentions, it is the Board' s opinion that we are without
jurisdiction to consider these issues. Section 3First (f.) of the Railway Labor
Act clearly sets forth the parameters of our jurisdiction. The two issues raised
above by the Petitioner are not related to the interpretation or application of
contracts and thus are outside our authority.

In respect to C aimnt Anderson, the following reflects the Board's
consi deration of her case. First it should be-noted that M. Anderson. was offered
reinstatement on a leniency basis at the same time as Ms. Ellis and accepted the
offer. She was reinstated wthout backpay on Novenber 16,1979. Thus t he Claim
represents only a elaim for time | ost from the date of her terminaticm on July
guntil the date of her reinstatement.

The record indicates that O ainmant Anderson was on vacation from
May 24 to June 4. On June 5 she requested permission to lay off her assignment.
Kothing had been heard from her as of June 26, 1979, and the Carrier directed a
letter to her indiceting in pertipent part:

"Qur records indicate that you | ast worked on June 4, 1979, and
have been absent without authorization since that date.

You are directed to appear at the QCakland Crew Base within seven
(7) days fromthe date of this letter to clarify your enploynent
status with Antrak. Failure to appear may result in termnation

of employment."”

The |letter was sent to the Caimant's address of record but was returned "uncl ai med"
after three notices. On July 9 the Carrier sent a termnation letter to the same
address and it was received on July 24. There is no dispute that as of June 8

she was considered as being on an indefinite | eave of absence under Rule H(3).

The Board finds that in respect to Ms. Anderson there is no bhasis to
find a vielation of theagreenent. \Wile itis unfortunate she did not receive
the June 26 letter, it was not improperfor the Carrier, under the circunstances,
to dismiss her. It has often been stated that the Carrier is not the guarantor .
of delivery of a notice and that constructive notice is given when the notice
is sent certified mail to the employe's | ast address of record. It cannot be
di sputed that the address was proper and thus the Carrier cannot be held
accountable for the Caimant's failure to receive notice. Further, it is the
opinion of the Board that while there is evidence to believe Ms. Anderson was
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i1l during this period, there is no evidence to believe that her illness prevented
her fromreceiving the notice of June 26 or contacting the Carrier upon receipt

of the termnation letter of July 9 to explain her absence. There is no reason
to believe that she could not have contacted the Carrier et that time and

expl ained or presented sufficient evidence of her inability to report. The record
reflects that she failed to contact the Carrier or to contest that she was

unavoi dably detained from reporting until September 21, 1979, Thus it is the
conclusion of the Board that the Carrier's action did not violate the agreement
and thus O aimant Anderson's plea for backpay is W thout foundation.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 193h:

That this Division of the Adjustnent Board has jurisdiction over the
dispute involved herein; and

That the Agreenent was not viol ated.

A WA RD

d ains deni ed.

NATIONAL RATLROAD ADJUSTMENT BCARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

Rosenari e Brasch - Adm nistrative Assistant

Dated at Chicago, Illinois, this 27th day of April 1983.




