NATIONAL RAIIROAD ADJUSTMENT BOARD
Awnar d Number 24349
TH RD DI VI SI ON Docket Nunber sG-24168

Glbert H Vernon, Referee

(Brotherhood of Railroad Signal men

PARTI ESTO DISPUTE: (
(Consol i dated Rail Corporation

STATEMENT OF CIAIM: ''Claim of the CGeneral Committee of the Brotherhood of
Raillroad Signal men on Consolidated Rail Corporation:

Appeal the dismssal of John R Jones."

CPI Nl ON OF BOARD: On Decenber 1%, 1979, the Carrier directed a notice of
investigation t 0 t he Claimant which read in pertinent part

as foll ows:

"1, Violation of Rule L, CT %00 - Rules for Conducting
Transportation

'In case of danger toor |loss of the Conpany's property,
from any cause, enployees nust unite to protect it.

Abuse, msuse, defacing of or deliberate damage to or
destruction of Company property, tools or equipnent is
prohibited. The unaut hori zed possession of, removal or
di sposal of, any material from railroad property or
property served by the railroad is prohibited.

Property of the railroad, as well as freight and articles
foundin or em cars, or on conpany prem ses, nust be cared
for and properly reported.’

2. Violation of Rule E. CT %00 - Rules for Conducting
Transportation

"To remain in the sérvice, enpl oyees must refrain from
conduct which adversely affects the perfornmance of their
duties, other enployees, or the public. They nust refrain,
whether on or off duty, or om or off conpany property from
conduct Whi ch brings di scredit upon the conpany.'

SPECIFIC: Your alleged possessi on of December 11, 1979, of
material removed fromcar R-Box 34866, Conrail
Waybi | | ¥158356 eon Railroad property, Decenber 10,
1979." (Emphasis added)

Subsequent to the investigation the Caimant was di scharged.

The testimony of Police Captain E Hessert adequately serves as a
background for the charges. He testified as follows:
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‘A As on Decenber 12, 1979, | had conversation w th Agent
D. S. McDevitt of the |llinois Departnent of Law
Enforcenent, at which tinme he stated that at 8:35P.M
on Decenber 11, 1979, he observed a Ryder truck in the
alley in the rear of 1kgth Street, Harvey. Several
subj ects were moving furniture out of a garage and
loading it into the truck. As he approached fn the
alley he observed these cartons were marked Ethan Allen
Furniture and he identified hinmself as a police of ficer.
At which tinme he stated one of the subjects later identified
hinself as J. R Jones attenpted to pull a revolver and he
was placed under arrest."

Thereis little doubt based on a review of a transcript that the cartons were
railroad property. This is not in dispute. However, while the Cainmant doesn't
deny | oading the carts om, he does deny having knowledge that they were railroad
property. He testified that be got involved because some friends had found
furniture and asked himfor help transporting it. He testified as follows:

Q. Mr, Jomes, how di d you happen to be there?

A | have known these guys, they are personal friends. They
told me that they found some furniture that was in a field
by a fire. That is all they told me. | went there to |ook
at the furniture. Wile | was there Gerry came in. He said
that some guy already came to | 0ok atit and wanted to put it
in his apartment. Cerry drove the rental truck to Bobbies out
and asked ff | could Iend him a hand and they told me that
they woul d pay me for helping themload the truck. So that is
what | was doing, helping themload itontothe truck."

The critical question, in the opinion of the Board, is whether the
Caimant was aware or had reason to be aware that the furniture was stolen either
from a shipment of the Carrier or from some ot her source. The Carrier suggests
that there is evidence to conelude that the Caimant was aware it was stolen
property; on the other hand, the Organization asserts that the record i s based
only on hearsay and speculation ad there is no proof that he knew the furniture
was from a Carrier shipment or intent to be di shonest.

It is the conclusion of the Board that there is substantial evidence to
believe that the Claimant had know edge that the material was stolen property.
The record does contain hearsay evidence that the Claimant was i n pogsession of
a revol ver when approached by the police and that he was subdued as he withdrew
itfromhis pocket. Wile this is hearsay, the Caimnt had an opportunity to
question this testinony at the investigation and had full opportunity to deny
having the firearmor drawing ft. The record of the transcript is absent of such
a denial; therefore, itmust be taken as fact. Had he denied it, the value of
the police captain's testimony woul d be greatly di mni shed. However the d ai mant
did not, thus, the Claimnt's wnexplained action of drawi ng a firearm upon being
approached by a police officer is, in the opinion of the Board, substanti al
evidence that he was aware that his actions and involvenent with the furniture
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at the time was inproper and dishonest. A person nerely helping his friends, in
most probability, weuld not pull a firearm when approached by a police officer.
At the referee hearing before the Board, the Cainmant did offer an explanation
for the gun and its removal from his pocket; however, it is well established that
the evidence to be considered by the Board in discipline cases must be presented
during the hearing on the property.

The Clainmant's action of possessing and pullingthe revol ver frem his
pocket does establish that he was aware that he was moving Stolen property but it
does not necessarily establish that the Oaimnt was aware that the furniture
was Carrier property. However, in the opinion of the Board, the fact that it
cannot be determined if the Caimant was aware that the furniture was stolen from
a Carrier shipnment does not essentially diminfsh the seriousness of his behavior.
An emplove who knowingly possesses stol en property, Carrier's property or otherw se,
violates the fund-tal trust necessary for a railroad employe who continually
works im the vicinity of enormous amounts of nerchandise. Such conduct is very
serious amd discharge is appropriate.

FI NDI NGS: The ThirdDi vision of the Adjustment Board, after givingthe parties
to this dispute due notice of hearing thereon, and upon the whole record
and all the evidence, finds and hol ds:

The the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor Act,
as approved June 21, 193h4;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agre-t was not viol ated.

A WA RD

Claim denied.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

Rosemarie Brasch - Aém' nistrative Assistant

Dated at Chicago, Illinois, this 27th day of April 1983.

By




