NATTIONAL RAILROAD ADJUSTMENT BOARD
Awar d mumbexr 24355
THIRD DIVISION Docket Number MW-2h450

Paul C. Carter, Referee
(Brotherhood of Mainmtenance Of Way Employes

PARTIES TO DISPUTE: (
(The Chesapeake andi Obio Raiiway Company

STATEMENT OF CLAIM: "Claim of the System Committee of t e Brotherhoed t hat:

(1) The dismissal Of Trackmanm Allen T. Ray f Or al | eged insub-
ordimation and for allsgedly threatening his foremam 0a PFebruary 12, 19580
vas without just adsufficientcauseandont he basis Of unprovem charges
( Syst enP1leC-D-1018/MG-294k ).

(2) Trackmen Allen T. Ray shall be reinstated with seniority
and all other rightas unimpaired and he shall be compensated for all wage
loss suffered.”

OPINTON OF BOARD:  Claimant, with about three years Of servics, Was
employed by the Carri €r as8alaborer, and was assigned
to Track Force 1153, headquartered Al Winns Branch, Kentucky, under the
irmediate supervision Of Foreman R (. Peppi. He customarily operated an
air compressor, but on the dats of the occurremes OUt Of which the dispute
herein arose the air compresscr was i dl e and he vas assigned to perform
ot her track work with Track Force 1153 at Simers, Kentucky.

On February 20,1980, claimant WQS notified toattend an investi-
gation, { 0 be held int he Confarence ROOM C&0 Pasun%er St ati on, BHuntington,
West Virginia, at 10:00 a.m,,February 29, 1580, ON t he charge:

"You are charged with your responsibility for being insub-
ordinata when you refused to yerform work as instrmeted by
your foresan and also conduct unbecoming an employee when
you threatened the foreman with bodily harm at about 8:25
AM., Tussday, February 12, 1980, at Simers, Kentueky.”

At t he request of the Geners) Chairman of the Organization,t he
investigation was postponed t 0 10:00 AM., March 12, 1380. The investigation
was held as rescheduled., C(laimantdid not appear for the Lovestigation,
although the record shows that he had CONt act ed Carrier's Engineer-Track om.
March 11,1980, in comnection with the investigation SChedul ed for March 12,
Following the investigation of March 12, 1980, claimant was notified on ‘
March 21, 1580, 0f his dismiseal from SerVi Ce.

In the appeal handling ON the property, { he Organization comtended
that the reason claimant did not show up for the March 12, 1580 investigation
vas because of his becoming lost in the Huntington area. ON September 4, 1980,
agreement was reached between the General Chairman and Carrier's highest of-
ficer Of appeals:
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"When this matter was discussed in conference, | { was
agreed t hat in dieposition of this claim, another
hearing on these same charges would promptly be sget

np and vhether or not any discipiime should be mssessed
Mr. Bay vill be determined ONtNefactsto be developed
at such hearing., It was slso agreed that holding such
a hearing will result in full and fima) settlement of

t he instant dispute. Fimally, it was agreed that the
organization will waive the time limits with respect

t O such hearing.”

Pursuant to the Agreement of September &, 1980, claimant was
notified ON September 23 1980:

“Attend investigation in the Conference Room, (%0 Pas-

senger Station, Huntington, West Virginis, at 1:30 pem.,
Thurdey, October 9, 1980,

"You are charged with your responsibility for being ine

0 400704 +2al W RO4 refused ¢ perform work as instructed

by your foreman and S5e+[] copduct unbecoming an employee :
when you threatensd the foreman with bodily harm at about

8:25 a. m , Tuesday, February 12, 1980, at Simers, Kent ucky.

"Arrange f O representatives and/or witnesses if desired.”

The investigatior was conducted on October 9, 1980, as scheduled,
Claimant was in attendance and was represented. A copy of the tyesnscript of
the investigation has been made a part of the record. A review shows that
the investigation was conducted in a fair and impertial menmper. Following
the investigation of October 9, 1980, claimant was dismissed from service
on October 27, 1980,

In the investigation of October 9, 1980, there vas direct testimony
by the foreman that on the morning of Februwary 12, 1990, claimmant tock
exception to the work assigned to him and ingsisted on operating a crane,
although he was not an experienced crane oparator. The testimony of the
foreman was corroborated by the testimony of the laborer who was assigned
to operate the crane, who testified that bhe heard the foreman instruct
claimant to get hand tools from the bus, but claimant inasisted he was
going to operate the crana; that claimant continued to argue sbout the
mtter for about six mimtes; appeared to be angry, amd that the foreman
instructed the claimant abount three times to get hand tools from the bus.

It is well seitled that employes mmnst comply with imstructioas
of their superiocrs, unless a proven safety hazard exists, and then complain
through the grievance procedure if they consider their agreement rights
have been violated. There was substantia)l evidence in support of the charge
of ingsubordimation against the claimant,



Award Number 24355 Page 3
Docket Number MW-24hk50

As to the char ge against claimant Of "conduct unbecoming

an employee when you threatened the foreman W t h bodily har mat about
8 125 @eMesees” the foreman testified that claimant approached him with

a pick in his hand, in an aggressive, threatening menner; that he felt
hea was in danger of being hit; that elaimant had been imvolved in ts
on the Job before and that he was hot tempered, He stated that he felt
threatened by claimant. The claimant denied threatening the foreman.
Thus, we have a conflict between the { WO individuals involved | N the
threatening episode, There were no other witnesses, This Board has
frequently held that it will not attempt to weigh evidence, resolve
conflicts therein, ar pass UPON the credibility of witnesses. Such
functions are reserved to the hearing officer, We are not in a posi-
tion to say that the Carrier was in error in accepting the statemant of
the foreman,

The carrier ealls attention, at3lt did on the property, t hat
in october, 1979, claimant was disciplined for engaging in an altercatioa
vith another employe, which factwvas taken into considerstioa in arriving
at the discipline to be imposed in the present case.

Based on the entire record, t hem is no proper basis for the
Boaxrd to interfere with the discipline imposed by the Carrier.

FINDINGS: The Third Divisiom of the Adjustment Board, upon the whole recoxd
and al) the evidence, finds apd holds:

That the parties waived ora)l hearing:;

That the Carrier and the Employes imvolved in this dispute are
mmnummwnmnmmuormnuMymm
Act, as spproved June 21, 193k;

That this Division of the Adjustment Board bas jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.,
AN ARD

NAYTIONAL RAILROAD ADUUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Nationzl Railrosd Adjustment Board

Dated at Chicago, Tllincis, this 13th day of May 1983,



