NATIONAL RAIIROAD ADJUSTMENT BCARD
Award Nunber 24359
TH RD DIVISION Docket Number MW-24568

Paul C. Carter, Refexree

Br ot her hood of Maintenance of \\y Employes
PARTIES TO DI SPUTE:

Term nal Railroad Association of St. Louis

STATEMENT OF CIAIM: '"Claim of the SystemcCommittee of the Brotherhood that:

(1) The dismssal of Foreman Thomas A. Gray for alleged conduct
'mmbecoming t 0 an employe' and for al | eged non-compliance with 't he conditions
and terns set forth in Chief Engineer J. R Bowman's August 1, 1980 letter' was
unwarranted, wthout just and sufficient cause and on the basis of unproven
charges (System File TRRA 1981-3).

(2) The claimnt shall be reinstated with seniority and all other
rights uninpaired and ha shall be conpensated for all wage |oss suffered.”

OPI NI ON_COF BOARD: Brior to the incident giving rise to the dispute herein,

C aimant had beer. out of Carrier's service for some time. On
August 1, 1980, the Carrier's Chief Engineer wote the following letter to
cl ai mant :

"this will confirmour neeting of Wdnesday, July 23, 1980,
at 10:00 AMwith M. Martin Smith, Me. M C Bradford, Dr.
J. Somers,you and the undersigned present.

As agreed, you may return to service on Tuesday, September 2,
1980 on a probationary basis for a periodof six (6) months
provi ded you strictly adhere to the follow ng conditions

that were specifically outlined during the course of the
referred to neeting:

1. You will continue to meet the obligations
outlined by the Mdison Cowmty Grcuit Court
and your Probaticnary O ficer.

2. You will continue to actively pursue the AA
Recovery Program and actively seek the assistance
of your AA Spomsor and the professional service of
Dr. Somers.

3. You will not violate any rul es, regulations or
orders of the Termnal Railroad Association of
St. Louis.
On a personal note, Tom | w sh you the best for the future.

Your acceptance and return of the original and first copy of
this letter will be appreciated."”
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The Caimant and the General Chairman agreed to the stipulations in
the above quoted letter.

On November23, 1980, Caimant was involved in an affair in Collinsville,
Illinois, that resulted in his arrest and subsequently pleading guilty to charges
of Criminal Tr espass and Battery om January 8,1981, and his being fined $90.00
on each charge and sentenced to fifteen week- ends of work in the Madison County
jail. On March 9, 1981, the Carrier becane aware of the occurrence andClaimant's
plea of guilty to the charges nentioned. On March 11, 1981, Cainmant was notified:

"A hearing will be held at 1:00 pPM, Thursday, March 19, 1981

at the Rearing Room in the Ceneral Superintendent's office

buil ding | ocat ed et Northend Westbound Yard, Madison, Illinois

to develop the facts and your responsibility, if any in connection
with your conduct umbecoming to an enpl oyee of the Term nal

Rai | road Assoeiation of St. Louis - specifically your plea of
guilty and sentencing on January 8,1981, for (1) 'Crininal
Tresspassto Land', and (2) 'Battery' in violation ofRule - M
of the TRRA's General Rules, as amended, and to determ ne whether
or not you conplied with the conditions and terns set forth in
Chief Engineer J. W Bowman's August 1, 1980 letter permtting
you to return to work on a probationary basis, signed and
accepted by you on August 7,1980,

Arrange to be present. You are entitled t 0 representation and
Wi tnesses in accordance with Rul e 24 of the eurrent Agreement
bet ween Terminal Rai |l road Association of St. louis and the
Brotherhood of Mai nt enance of Wy Employes."

The hearing was held as schedul ed and on April 1. 1981, Claimant was
notified of his dismssal from the service. A copy of the transcript of the
hearing has been nmade apart of the record.

Carrier's Rule ™" ofits General Rules reads:

"M - Enployees will not be retained in the service of the
company, Who are carel ess of the safety ofthemselves or
ot hers, insubordinate, dishonest, immoral, quarrelsocme, Or
otherwi se vicious, failure to comply with instructions in
what ever formissued or who conduct thenselves in a manner
whi ch shoul d subject the railroad to criticism

Any act of hostility, msconduct or willful disregard or
negligence affecting the interest of the conpany is
sufficient cause for dismssal and nmust be reported.”

The recor d shows t hat Claimant's Si X months probationary period began
on Sept enber 2, 1980. The acts for which he pled guilty on January 8,1981,
occurred on Novenber 23, 1980, The acts, the plea of guilty and the sent enci ng
were W thin the six months probationary peri od.
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In the hearing, or investigation, Oaimant contended that the only
reason that he pled guilty was that he would not miss any work, and the possibility
of losing his job. It would seemreasonable that if Caimant was concerned about
his job at the time of his arrest and prior to the plea of guilty, he would have
contacted an officer of the Carrier, especially as he was on probation under the
terns of the latter of August 1, 1980,

Based upon our study of the transcript of the hearing, or investigation,
held on March 19, 1981, we find that substantial evidence was produced by Carrier
in support of the charge against Caimant. The Board has frequently upheld
di scipline of employes for acts committed of f duty and for which they are
convicted or plead guilty 4n court. See Award 2412k, 22745 and Second Divisim
Award 8050, In addition, the Carrier has subnmtted Awards Nos. 252 and 276 of
Public Law Board No. 1906, and Award No. 23 of public Law Board No. 2597, all
involving the present Carrier, upholding the disciplining of employes for acts
committed while of f duty.

The |etter ofAugust 1, 1980, quoted early in this Award, permitting
Claimant to return to service on a probationary basis, shows that Carrier has
previously attenpted remedi al action with the Claimant,

The claim will be deni ed.
FI NDI NGS: The Third Division of the Adjustment Board, upon the whol e record and

all the evidence, finds and hol ds:

That the parties waived eoral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 193h4;

That this Division of the Adjustment Board has jurisdictiom over the
di spute invol ved herein.

That the Agreement Was not vi ol at ed.

A WA RD

Claim demied.

NATIONAL RAILRQAD ADJUSTMENT BOARD
By Ordexr of Third Divisicm

Attest: Acting Executive Secretary

ional Railroad Ad]ju nt Board

By

Rosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 13th day of May 1983.



