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PARTIES TQDISPU'5:
Union Pacific Railroad Campany (Western Districts)

smmm OF CIAIM: Claim of the System Cawfttee of the Brotherhood (GL-9628
that:

1. Claimant C. E. Shines was Moperly dismissed from the service of
the Union Pacific Railroad Ccmpany on July 1, 1981 for accumulation of-demerits
without hearing or notice of hearing advising clatint of precise charge.

2. Carrier shall now be required to compensate claimant fo+ all time
lost ccmwznciag July 1, 1981 until April 7, 1982 when reinstated to service
without prejudice to claimant's claim for all lost time; also, Carrier shall be
required to permit claimant to return to position of crew dispatcher.

,"
OPINION OF BOARD: The record shows that Claimant had been in the service of

t$e Carrier since July 20, 1953, with no assessment of
d-its until Septembq lw.

Effective Septder 1, 1969, the Carrier's Discipline System was revised,
providing, among other procedures. for a demerit system, and on Jama
the Division Su~intendeut of the Idaho Divisim issued Circular No.T

1, Em.
7 setting

forte the new Discipline System. llxe last paragraph of Circular No. 47 reads:

'Vhen a balance of~w or nnre uncleared d-its stand against
the record of an employe, he shall be subject to dismissal,
provided, if such action is to be taken, it will follow a
hearing wfieu required in accordance with the respective labor
agreements."

Cm July 1, 1981, the Superintendent advised Claimant that his record
was being assessed 45 demerits for an occurrence oo May 31, 1981, which occurrence '
was described:

"While working as Crew Dispatcher, you failed to call Fireman
G. L. Willis fat hfs turn, for SF-31 on duty 9:35 PM cm May
31. 1981, resulting in claim for mishandling being made by
M. Willis; in violation of General Rules B and L; General
Regulation 7@2 of Form 7908."

In the sams letter of July 1, 1981, the Superintendent advised  the Clairmnt:

r
‘II.,

"la. connection with this asses-t of discipline, your personal
record shows an accumulation in excess of 90 demarits, which
is excessive; therefore, you are dismissed from service."
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There appears to be no dispute between the parties that there was an
accrmnrlatioa  of 90 or more demerits against Claimant's record on July 1, 19%.

The basic contention of the Organiaation is that Carrier violated the
discipline rule of the applicable Agreement when it dismissed Claimant for an
accumulation of demerits without a fair and impsrtial hearing, nor advising the
Claimant of the precise charge. !l!he Orgmfsation  relies prinartly on those
portions of the discipline rule reading:

"(a) No employe shall be disciplined or dismissed without a
fair and impartial hearing. . . . At a reasouable tima prior
to the hearing the employe shall be apprised of the precise
charge. In case of unsatisfactory service or incaapeteucy all
charges to be investigated shall be stated..."

"(g) An smploye charged with offEe involving mewranda against
record shall be advised kr writing ueture of offense with which
charged."

The Carrier contends that the dis$plfne procedure of the applicable
Agreement have no applicatian  to ,a situation where an smploye accwdates the
rsaxkmss nrrmber of demerit marks against his personal record and becomss subject
to dismissal in accordance with the Carrier'5 published System of Discipliue.
Iho Carrier goes on to point out &t the accmulation of in ekesa of 90 demerit
marks on Claimant's record was a nmtter of recorded fact, aud each separate and
distinct assessrent of demsrit marks was preceded by an iuvestigation uoder
the discipline rule of the applicable agreement. The Carrier also.states:

. . . The iuvestigatim  sod heariug cooducted under the provisious
of Rule 45 on June 11 (22?). 1.91, for an occurrence 00 May 31.
resulted in an accumlatioo in excess of 90 d-its and thus
Sbincg~~properly dismissed fromthe serrrice of the Compauy
mder its established Discipline Procedure."

The Organisaticn  contends that the hearing conducted on Jlme 22, 191,
involved a charge agafnst Claimant for alleged violation of "GeneraLRules B and
L, General Regulations 7Ce and 7028 of Form 7908 k~ connection with failwe to
call a fir- for his turn, as stated in Notice of Rearing dated June 1, 191.
This Notice made no charge of 'accumulation of demerits...'."

The question before the Board is x&ether Clainant was entitled to a
hearing on the charge of eccrPrulated demerits fn excess of 90, as referred to in
Notice issued by the Superintendent in Circular No. 47, dated January 1, 197'0.

We do not have the benefit of any evidence as to practice on the property.
Upon careful consideratim of the record before us, fncluding the Discipline Rule
of the applicable Agreemat,  we are of the considered opinion that the Carrier
violated the Agreement in dismissing the Claimant for accumulation of 90 or more
d-its without affording Clafnant a fair and fnpartial hearing on that charge
as provided for in Rule 45 of the Agreement. We consider the accumulation of
dsnerits as separate and apart from the offense for which Claiaunt was assessed
45 demerits as a result of the investigation conducted on June 22, 1981. This \.
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cooclusion  is supported by Third Division Awards Nos. lC8n and 22835; also
Second Division Award NO. 6382, which *ward cites early Award No. l820 of that
Division. See also Awerd No. 4 of Public Law Board No. 1582. We do not consider
Award No. h0 of public Law Board No. 496 of significance, as that award dealt
with a question of leniency. Our conclusioa appears to be contemplated by thet
part of Carrier's Discipline Rule reading:

'khan a balance of 90 or more uncleared demzits stand against
the record of en employe, he shall b-e subject to dismissel,
provided, if such action is to be taken, it will follow a
hearing vfien required in accordance with the respective labor
agreements."

The record shows that on December 16, 1981. the Carrier offered rein-
stat-t of Claimant on the basis:

"In order to avoid Sbfaes sustaining excessive discipline, I
indicatedtoyou incmference that Iwouldbetillingto  permit
the reinstatesent of C. g. shines subject to the conditim that
he would not return to position of Crew Dispatcher and that the
question of pay for tfam lost will be decided by action to be
instituted before the Ad ustmsat Beerd." (General fiaager Merrett

,~ to the General Chairman.J
I, I.

'Kbe letter agreement was'signed end ret-d to the Carrier by the General Chairman
oo March 23, 1982, and Clafmant returned to Cerrier's service on April 7, 1982.
In consideratim  of the letter agreement of December 16, 1981. we will not order
Claimant restored to service as a crew dispetcher. Furthermore, we will not
allow any ccmpensaticm beyood December 16. 191. Any tkn lost by the Claimant
beyond that date was not caused by the Cerrier. Compensation for the period
from July 1, 1981 to and including tieceder 16, 1981, should be computed in
accordance with Section (c). Rule 45, of the Agreement.

If in the future the Cleisunt should attempt to occupy a position for
which the Carrier does not coasiderhFmqualified, themattermay  tbenbe handled

undex the applicable provision5 of the Agreement.

FINDINGS: The 'Bird Division of the Adjustment Board, upon the whole record end .'
all the evidence, finds and holds:

That the parties waived oral hearfng;

That the Gamier and the Smployes involved in this dispute are
respectively Carrier and Employes within the maeing of the Railway Labor Act,
as approved Jme 21. 1934;

That this Divisioo of the Adjustmenr Board has jurisdiction over the
dispute involved herein; and

That the Agre-t was violated.
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Claim sustained in accordance with the Opinion.

NATIONAL RAIIXQAD ArmmMmf BOARD
By Qder of Third Mvision

Attest: Acting Executive Secretary
National Railroad Adjustment Wrd

cDated a Chicago, Il1in0i5, this l.3'tb d8y Of l&y 1983.


