NATIONAL RAIIRQAD ADJUSTMENT BOARD
Awar d Nunber 24367
TH RD DIVISION Docket Nunber Mw-2k351

Edward M Hogan, Referee

(Brotherhood of Maintenance of Way Employes
PARTI ES TO DISPUTE: (
{Oonsol idated Rail Corporation (fornmer Pemmn Central
Transportation Conpany)

STATEMENT OF CIAIM: "Caimof the SystemComnittee of the Brotherhood that:

(1) The dismssal of Trackman Gary L. Dobbs for alleged 'Removal and
possession of contents (eleven cme-litre "G d Thompson" whiskey bottles) from
Trail er RINZ 200288' on May 1%, 1980 was without JUSTand sufficient cause, on
t he ggsi)s of unproven charges and in viol ati on of the Agreement (System Docket
No. 537).

(2) Trackman Gary L. Dobbs shall be reinstated with seniority and all
ot her rights unimpaired, his record be cleared and he shal|l be conpensated for
all wage loss suffered.”

OPI NI ONOF BCARD: C ai mant was dism ssed from the service of the Carrier
following a formal investigation en the charges of theft of
el even bottles of whiskey. the contents of a consigned shipnent. The O ai nant
raises the issue that the charges brought at the investigation were unproven.
It is awall-settled principle of this Board that the trier-of-fact is not this
Board; rather it is the hearing officer who is able tobe present at the giving of
testimony, hear the facts as adduced at the hearing and witness firsthand t he
denmeanor and physical presence of witnesses in the matter. It is also well-
established that this Board will not upset the findings of fact as determ ned
at a duly constituted and fair hearing, absent evidence of arbitrary or capricious
conduct or abusive or digeriminatory behavior en the part of the hearing officer.

% find no such conduct here. W do find ample and substantial evidence
t hroughout the record tosubstantiate the findings as resulted from the investiga-
tion,

Finally, we find that the measure of discipline should be upheld in
this case. Theftis a seriousoffense. Nunerous awards ofthis Board so
state, see Award 24062

FINDINGS: The Third Division of the Adjustnent Board, upon thewhole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes i nvol ved in this dispute are

respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21. 193k;
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. ~ That thisDivision of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

AWARD

d ai m deni ed.

NATIONAL RAIIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

By

Rosemarie Brasch - Administrative Assistant
Dat ed at Chicago, Illinois, this 13th day of May 1983,




