HATIONAL RAILRQAD ADJUSTMERT BOARD
hkvsrd Kuaber 2LL405

ISIRD DIVISION Docket Number W 24380

Willia= c. Caples, Referee

(Brotherbood or Maintenanee or Way Exployes
PARTIES TO DISPUTE: (
éThe Coesapeake and Chi 0 Railvay Coapany
Boutbern Regi on (and Eocking DMMvision)

STATEMENT OF CLAIM: "Claim or t he Systea Comittee oft he Brotherhood that:

(1) Toe Carrier, without just and sufficient canse and on the
basis O umproven charges, improperly disciplinsd BAB Mechanic Williawm | .
Pegra= 0N charges t hat .

(a) bhe allegedly falsified his physical condition on
August 11, 1580 (System File C-D-995/MG-2909);

(b) he allegedly operated Crane No. RPC~-T05 in an unsafe
manner on August 15, 1980 {System Pile C-D-997/MG-2912).

(2) The above charges be stricken from Mr. Pegrax's record snd
that he be reimbursed for al|l earnings | 0St in conformity with Rule 21(e)."

CPIKIOX OF BOARD: The Clafmant, a BiB mechapic with 11 years service prior
to Juns 23, 1980, secured a leave of absence frca the
Carrier to undergo a henorrhoi d operation., On August 5 he was releazed by

his physician to return to Work on August 6, 1980, On August 13 he was renmoved
from service under the prewise it was necessary for the Carrier to determne
Clafiwsnt's physical condition. Clailmant received a letter dated that sy from
Carrier t 0 attend an investig=tion stating:

"You are being charged with falsifying your physical condition
in order t0 evade your regul ar duties on August 11, 1980, at

t he apuroachtrest| e to the Float Bridge, U, B. Navy Operating
Base, ¥orfolk, Virginia, claiming you had been piaced om
light daty' by your @ tteadl ng physician,.."”

An investigation was hel d which found, Carrier stated, dn itS disciplinel etter,
Beptesber 12, 19803

"You were mot restricted to light duty work by either the
doctor's disability certificates dated Aggust 5 and Avgust 13,
nor did you inform anyoma OF your alleged light duty status
until morning of August 11, 1980, after determining day's
voark activities and then only perforesld wvork vhich wasof a
l14ght patare.
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*Disciplime spplied s tem (io) days cverheal suspensicn
and six (6) month probatiomary period. Your service re-
ed vi1l be merisd mecordingly,”

e claiment was involved in & second incident on Avgust 15, 1980
when he wvas cperating a Crame $RTC-T05 4n t he perfarmance of assigned duties.
In the operztion of the Cranpe kis suparvisor charged that he attexpted to strike
bin with the crans; the Clzimmpt was, st that tims, suspemied from Carrier's
service, Ee subsequently received & letter dated August 25, 1580 to sttend
an ixvestigation on September &, 19580; .

"o deterwine your responsibility, if any, 4= the unsafe

cperation of Crame ¥o. RIC-T05, exizngering t he safety of
Soucture Swoperviscr R. X. ¥Wright, on August 15, 1980, at

spproximiely 9:00 a.m, on Earbor Eoad betveen Pier O anmd
Pier 1k st Kev Port Fevs, Virginis,"

e Carrier by letter dated September 17, 1980 stated it bad found Claimert at
fault in the irvrestigation and assessed discipline "epplied in five (5) days
kctue] suspersion vhich we vill conzider as alresiy having been served during
the tixe you vere held off pexding investigation of the incident.” The letter
vert ON 1 0 oouple the discipline zssessed Bepiesber 12,1580, statirg "the ten (10)
éryx overheed suspension vwill have 10 .be gervel &s acteal]l surpencion beginning
Beptesder 24, 1380 through October 3, 1980:

Before discussing the werits we xust speak t0 a contention of the Car-
rier that Joining of the o ecluixs for adjuniieation is not the szexs 25 the cleinm
baxdled on the property. There 1s po yroper btesis rar complaint iz this respect.
The coabining of the cleixs for esertntion t0 this Board did not expandi or alter
the claixg., The Carxrier bzs 4n mo way been xisled, The Cerrier's coxtexntion 4=
this respect i denied znd the claiws will be &irpossd on their parite, See
recent eyerds of this Mvision, 22611 &od 22k99, fuvolving the same carrier anxd
svard 22k80, &ll to the s=as affect.

In cl ai mMNo 1, thre was a cherge of fal sifying of claimant's physieal
condi tion and Carrier found Cleimant Qui |ty assessing di scipline of ten (10) days
over head suspension and six (6) nonth probationary period with the daimant's serv-
i cé record to be marked accordingly. The record sccordingly di scl oses that Carrier
sustaip=d 1ts burden of proof on this charge. The discipline assessed was not un-
warranted, ar i trary or capricious, thereforeit is our determination that the agree-
rent i N rege~d to this claimwas not vioclated.

In AaimNo. 2, where Oaimnt was charged with unsefe operation of a
crane endangering his supervisor ; found gwltP/ by the Cerrier in a letter dated
Sept ember 17, 1980 and discipli ne applied of fiv ) days actual suspension we
find the Carrier failed to sustain its burden of proof and the agreement was vio-
lated., Tne suspension and discipline nust be renoved from Claimant's record.
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The Carrier in its letter of September 17, 1980 was in error since
the letter was based on an incorrect assunption that both disciplines were
valid and inposed the ten (10) day overhead suspension. Caimnt was sus-
pended fromservice for a total of fifteen (15) days when in fact there was
no factual basis for triggering the overhead suspension. The Carrier is
thus chargeable for fifteen days of pay at the Claiment's regular rate and

his service record. corrected to re- evidence of the suspension and we so
hol d.

FDOINGS: The Third Division of the Adjusiment Board, upon the vhole record
and all the svidence, finds and holds:

That the parties waived oral hearing;

. That theChrrierandtheEnployus involved ip this di=pute are
respectively Carrier and Euployes within the meaning of the Railway Labor
Act, as approved June 21, 193k4;

That this Division of the Adjustment Beard has jurisdiction
over the dispute involved herein; and

That in regard to Claim Fo. 1, the Agreement was not violated;
and . .

That in regard to Claia Xo. 2, the Agreement was violated.

A ¥ A RD

Claim No. 1 i3 denied.
Claim Xo. 2 sustaiped in accordance with t he Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Oxder of Third Division

ATTEST: Acting Executive Secretary
Natiopoal Raillroad Adjustaent Board

/ ™
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By L2
—— | Bosesarie Brasch - Administrstive Assistant

Dated at Chiecego, Illincis, t+his 15th day of June, 1983.



