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Paul c. Carter, Referee

(Brotherhood of Meintezznce of Flay tiployes
PARTIES TO DISPUTE: (

(Vnion Pacific P&l.road Compsny

STAm,SE OF CXAE%: "Claim of the System Committee of the Brotherhood that:

(1) The Agreement was violated when the Carrier improperly
terminated its eqloyrent of Sectionman R. B. Godoy on January 6, lgdl
(System File ~-19-11-1~-j~/01~-210-G).

(2) The claims& shall be reinstated with seniority and 111
other rights unimpaired and he shsll be compensated for all wage loss suf-
fered."

OPINION OF BOARD: Claimant had been in Carrier's service about fifteen
years as a sectiocnan. He was on sutiiorized vacation

between December 8 and December 26, 19f?O. Tne !k-rier contends that on or
ebout December 10 the claimant czlled the Roadmaster's clerk acd requested
a two weeks leave of absence beyond December 26 and vas advised t&t his
request could not be grsnted. On ticember 28, 19e0, claimant sent a tele-
gram to the Division Zzgineer:

'Forgive my absence to Job, Due Sickness, be back SOOZI."

The record. does not show that a response wes m&e to claimznt's
telegram of December 2!3, 1.550. On January 6, 1581, claimant xas a@iised by
the Division Engineer:

"This is to advise that you are hereby removed from service
effective this &ate account your failure to report for
work on Monday, December 29, 1980, after completion of
your two-week wcation. This is in violation of Rule &8(k)
of the Agreement between the Brotherhood of Kaintenence
of Way employes and the Union Pacific Railroad effective
January 1, 1973."

Rule La(k), 2 part of the discipline and grievance rule of the sp-
plicable agreement reads:

"(k) Zmployes absenting +&emselves  from their assigaxent
for five (5) consecutive working days without proper au-
thority shell be considered as voluntarily forfeiting
their seniority rights aad employment relationshi? unless
justifiable reason is shown as to why proper authoritjr wss
not obtained."

/-
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0:: January 12, 1981, the Local Chairmzn of the Organization
reguested a form%1 hearing under the Discipline and Grievance Rule in be-
helf of claimant. On January 15, 1981, the Division A?lgineer responded
in part:

"Pleese refer to Rule 48(k) ad Rule 48(m), which read as follows:

RXZ 48(k) - 'Zaployes absenting themselves frolc
their assignments for five (5) consecutive working
days without proper authority shall be considered
voluntarily forfeiti% their seniority rights and
employment relationship, unless justifiable reason
is shown as to why proper authority was not obtained.'

RULE 48(m) - 'The Carrier will be under no obligation to
give an employe a formel hearing where the employe's re-
lationship is terminated under other provisions of this
Agreement.'

"Under Ynese terms, the Carrier is not under any obligation to
grant a hearing to Kz. Godoy and, therefore, your repuest on
his b&elf is respectfully declined."

!Fne Cerrier contends that Paragraphs (k)'and (m) of Rule 48 are exempt
fror;l the fornul hearing requirements. The Board agrees with this interpretation.
Rule &8(k) is self-executing. This interpretation is strictly in eccord with
the first sentence of Rule 43(e) of the Discipline and Grievance Rule, which
reads :

"(a) Except 8s provided in Paragraphs (k), (l), and (m) of
this provision, ao employe who hes been in service more thsn
sixty (60) calendar days, whose epplication has not been dis-
epproved, shall not be dismissed or otherwise disciplined un-
till zfter he has been accorded a fair and impartial hearing."

We do not consider Rule 48(l) es epplicable. Its applicztion is con-
fined to the specific conditions outlined therein.

In the on-property handling, and in their respective submissions to
this Eoerd, the Carrier has stezdfestly maintained that the clati does not in-
volT-e the realm of discipline, whereas the Orgsnizatioc has been equelly as
steedfast in its argument that Carrier's application of Rule 48(k) was tent-
aaouzt to the disciplinary process. The Carrier points out that tie appeel
process on the property for disciplizry  and non-disciplinary cases is dif-
ferent, disciplinz.ry  cases bei% progressed to the Chief Engineer and non-
disciplinary cxes progessed to the Director of Labor Relations, end the
Carrier goes on to cortend that the appeal of the dispute to the Chief E&neer
~2s tiproper. The question is, to say the least, close. However, Rule 48(k)
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being a part of the Disciplinary and Grievance Rule, and being specifically
excepted from the requirements of Rule 48(a), the Board concludes that the
dispute must necessarily be considered a disciplinary case.

cm January 30, 1981, Assistant chairman J. V. Larsen, in filing
the initial claim In behalf of claimant furnished a letter from Dr. Jeses R.
Olivas B., vritten In Spanish, describing claimant's condition. It vould
seem that if the Assistant Chairman was attempting to furnish a reason for
claimant's absence, he vould have furnished a translated copy of the letter
from the doctor. On the other har.d, it would appear that if the Qrrier
were seriously interested in determining vhether or not claimant was
ectually Ill., and the seriousness of the illness, it vould not have been
an instatable task for it to have bad the letter translated.

In the appeal on the proparty, the General Chairman also Doin+&d
out to the Chief Engineer, that claimant, in a11 effort to explain his ab-
sence completely, contacted a clerk Ln Los Angeles by telephone.

In his appeal to the Chief E&Fneer, theGenerel&atinalso
steted in part:

"In a letter dated February 20, 1981, Y!. Xengert declined
such reinsstatement and papent of this claim. W e  c&nr.ot
accept Mr. Wengeti's decision of denial on the basis as
contained in his letter dated February 20, 1981 and by
copy of this letter to Mr. Wengeti, he is advised that
his decision of denial Is, hereby, being rejected."

In response the Chief Engineer took the position that the dispute
involved a non-discipli~y matter and was improperly appealed to his office,
which Issue we have previously disposed of. The Chief Engineer also took
the position:

"Moreover, a review of my file indicates that Assistant
QleFrman Larsen failed to furoish Division Engineer Wengert
written notification of the rejection of his decision.
Fail&g to furnish such written notification within the
tFme period set forth in Rule 49 likewise renders the
claim invalid."

Subsequently the Ozrier submitted a number of letters supporting
its pOsitiOn 86 t0 p?XCtiCX and the General Chatin submitted copies sup-
porU.ng his position SO far 8s rejection of the lower officer's decision was
concerned. This issue has previously been decided between the same parties.
See recent hard No. 24358, the awards cited therein, and Decision 80. 14
of the NaU.onsl Disputes Coamittee,  dated Chicago, Illinois, March 17, 1965.
The record indicates that on June 19, 19&l, the parties entered into a letter
Agreement SpecFfling just how claims arising onandsftar thatdatevouldbe
handled.
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In a letter dated Iiovember 27, 1981, following a conference with
the General Chairnan the Chief Engineer explained that clain!ant called
the Division Engineer's office on January 5, 1981, eight days after his
tele~m dated December 28, 1980, and talked to a clerk in that office
who then indicated that, to the best of her knowledge, claiment's reaSoI1s
for his continued absence was because of (1) car trouble or (2) his
mother's illness, and thst no mention was made of claimant's ill health
or that he had othemise been very sick. Also, an employe at Los Angeles
inteL-pret& Dr. Olivas' note of E-scember 28, 1980,vhich  explained claim-
ant's illness a6 akin to a sore throat. In that conference, the Carrier
offered, in consideration of claknant's  length of service in complete
disposition of the claim, to restore claimant's seniority rights in
Groups 8, 17 and 18 as follows:

Grow (*
"CLASS
(b) (c)

a ad-72
17 1-13-69 -
16 11-4-65 -

8-14-72

- '1

On December 23, 1981, the General Chairman advised that claimant
had rejec'ted the proposed settlement. He also presented at that tFme a
translated stitement of Dr. Oliva6. Tnis translation of Dr. Olivas'
statement reads:

December
The CWrier's offer of reinstatement of claimant was reiterated on
30, 1981, end again rejected.

claimant
atioo of

There is nothing in Dr. Olives’ statement of January 4, 1981, thet
was too ill to travel, or contact his superior officers at,the expir-
hi6 vacation period. On the other hand, we consider the Division

Engineer's actions of January 6, 1981 as hasty, considering claImant's tele-
gram of December 28, 1930, his telephone call of January 5, 1981, and the
statement of Dr. Olives dated December 28, l@, which the Carrier did not
see fit to have interpreted. Depriving a loag-texm eeloye of his source
of livelihood is a seriom matter.

"TO WHCN IT MAY CONC!ZXN:

This is to certify that Mr. fBul Godoy Bapera (?) have
been under (?) medical care by the undersigned aa3.
initially treated for a coldwbicb started onDecember27,
1980. !Fnis illness becams afterward Into a bronchitis of
which he felt after much better and relief on January 4,
1991. He was treated with antibiotics, pCtmonary viders
and spe ctarants .

At the request of the interested party this certificate is
issued in the city of Culincan, Sin. an January 4, 1981."



Based u?on the entire record, the Board coxludes that tiie
proper resolution of the dispute is to award tha‘, claimntbe restored
to the service of tine Carrier with seniority and other rights LL~-
impaired, but without coqemation for time lost while out of the ser-
vice.

FTNXi?GS: The Third Division of the Adjustment 3oard, upon the -.?hole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That tie Carrier and the tiployes in-iolved in this dispute are
respectively Czz-rier sod tisloyes within the neaniog of the %ilvay Labor
Act, as a-pprolred June 21, 1934;

That this Division of the AGustmnt 3mrd has jurisdictior!
over the dispute involved herein; aad

mat the clsimant's terminstion was excessive.

A W A R D

N~!!JIOINAL RAILROAD ADJUS?EEZIT BOAXD
By Order of Third Division

ATYIXST: Acting Executive Secretary
Natioml Railroad Adjustment Ward

BY
_ ./’ Rosemarie +&as& - Administrative Assistant

Dated at Chicago, Illinois, Tunis 15th day of June 1983.


