NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 2kl
THIRD D VI SI ON Docket Number MS-24687

Paul C. Carter, Referee

(Reynaldo A Gonzal ez
PARTI ES TC DISPUTE : (

(Consol idated Rail Corporation

STATEMENT OF CIATM: '"This is to serve notice, as required by the rules of the
National Railroad Adjustment, Board, of ny intention to file

an ex parte subm ssion on April 29, 1382 covering an unadj usted di spute between
me and Consolidated Rail Corporation (CONRAIL) involving the question:

M/ unjust and discrimnatory "Dismssal in all capacities from
Consol i dated Rail Corporation."

CPI Nl ON_OF BOARD: Caimant (Petitioner) was fornerly enployed by Carrier as a

Ticket Seller (Armrak) at Gand Central Station, New York,
New York. As a result of an internal audit conducted by Antrak, Caimant was
notified by letter dated June 20, 1981, that he was held out of service. Cn
the sane date he was notified to report for formal investigation to be held at
1:30 P.M, June 26, 1981, in accordance with the provisions of the applicable
col l ective bargaining agreenent, on the charge:

"Fal sely claimng nonetary credits on your RTOL Summary Log
and on FormN. R P. C. 920 line 44, and your failure to renit

revenue from your sale of tickets listed RTCLl on Form N.R P.C.
920 line 44 as foll ows:

AMOUNT NOT
DATE TI CKET NO VALUE OF TI CKET REM TTED
LL781 2 23.25 23. 25
L-L-81 L5735L4 E. 75 12,75
4-4-81 487179 14. 75 14.75
4-4-81 622379 12.75 12.75
4-25-81 h52831 17.50 17.50
L-25-81 508599 39,00 39.00
120,00 t ot al 120.00 total "

By agreenent, the investigation was postponed until July 3, 1981, at
which time it was conducted, with the Claimant present and represented by a
representative of the collective bargaining organization. Cainmant and his
representative actively participated in the investigation by questioning
wi t nesses presented by the Carrier and Caimant making a statenment in his behal f.
Fol I owing the investigation, Caimant was notified that he had been assessed
discipline of "Dismissal in all capacities from Consolidated Rail Corp." Appeal
of the discipline assessed was made by the duly authorized representative of
the collective bargaining Organization, in accordance with the provisions of the
appl i cabl e Agreement and the Railway Labor Act, up to and including the highest
designated officer of the Carrier to handle such disputes, the Senior Director-
Labor Rel ations, who denied the appeal on Novenber 12, 1981,
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"me Carrier contends that the Petitioner's Statenent of Claimis not
capabl e of being judically heard and determned by this Board under the provisions
of the Railway Labor Act. W agree with the Carrier so far as any alleged
"discrimnatory" action is concerned. Any alleged discrinination nust be addressed
to a forumother than this Board. Also, any dispute that claimnt may have with
the collective bargaining Oganization is outside the jurisdiction of this Board.
However, the Board does have jurisdiction over an alleged unjust dismssal, which
we consider as a grievance under the Railway Labor Act.

A copy of the transcript of the investigation conducted on July 3,
1981, has been made a part of the record. W have reviewed-the transcript and
find that none of Claimant's substantive procedural rights was viol ated. The
charge was made against Claimant well within thirty days of know edge of the
internal audit nmade by Antrak, which met the requirements of Rule L42(b) of the
col l ective bargaining agreement. The inclusion of Claimant's prior record in
Epe investigation was not in violation of the Agreenent or prejudicial to

ai mant

The transcript of the investigation is lengthy. Wthout attenpting to
detai|l the evidence, suffice it to say there was substantial and credible
evi dence produced in the investigation to establish Claimant's responsibility
for the charge against him The senior internal auditor of Amrak testified at
l ength in the investigation, which testinony was backed up by docunentati on.
The evi dence showed that (O ai mant had taken credit, through the conputer, for the
tickets-listed in the letter of charge, as being invalid. Later the tick&s
were picked up as revenue on the trains on which used, but daimant did not
remt therevenue that he had collected for the sale of the tickets, although the
records indicated the tickets were sold by him

Caimant, throughout the investigation, maintained that nalfunctions
of the conputer, and not his own actions were at fault. There was no evi dence
of mal functioning of the conputer on the dates in question, or in connection
with the tickets involved

Upon consi deration of the record before the Boar::, and the nature of
the offense involved, we do not consider Carrier's actions in dismssing O ai mant
from service as unjust, arbitrary, capricious, or in bad faith.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes wthin the neaning of the Railway Labor Act,
as approved June 21, 193%4;

Thet this Division of the Adjustment Board has jurisdiction over the
di spute involved herein and to the extent indicated in the Opinion
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That the Agreenent was not viol ated.

AWARD

G aimof unjust dismissal is denied.
The contention as to alleged discrimnation is dismssed.

The contention as to Petition not being properly represented by his
union is dism ssed.

NATI ONAL RAI LROAD ADJUSTMENT BOAR D
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

B /7 -;/j /-1
BY. A:‘Q/——-é-"/f’i'"‘-’ﬁ-{-\_s;_’ (_ ﬁjc_, 3 P "'Vé/

—__~" Rosemarie Brasch - Administrative Assistant

L
Dat ed at Chicago, Illinois, this 15thday of June 1983.



