NATI ONAL RAIIROAD ADJUSTMENT BOARD LY
Avard Nunber 24421
TH RD D'VI SI ON Docket Number .CL-24282

CGeorge S. Roukis, Referee

(Brotherhood of Railway, Airline and Steanship C erks,
( Freight Handlers, Express and Station Enployes
PARTI ES TO DISPUTE: (

(Chi cago, M lwaukee, St. Paul and Pacific Railroad Conpany

STATEMENTOFCI AIM ~ Clai mof the System Conmittee of the Brotherhood {GL-9498)
t hat :

(1) Carrier violated the Clerks' Rules Agreenment in M| waukee,
Wsconsin when it failed and/or refused to award Sectional Stockman Position
No. 51400 to enploye R J. Boguszewski .

(2) Carrier further violated the Cerks' Rules Agreenent when it denied
himthe right of investigation in [ine with the provisions of Rule 22(f).

(3) Carrier shall now be required to conpensate Enploye R J. Boguszewski
an additional eight (8) hours at the pro rata rate of Sectional Stockman Position
No. 5140Q for April 1k, 1980 and continuing for each workday of that position
wntil the viol ation is corrected.

(4) Carrier shall further be required to pay interest in the anount
of seven and one-hal f (7%) percent on all nonies due as stated in Item(3)
abwe, payable on each anniversary date of this claim

OPI NLON_OF BOARD: C ai nant, who has a March 25, 1968 seniority date, is the
regul arly assigned occupant of Cerk Position No. Q7180
which is assigned fromT7:00 AM to 3:30 P.M, Mnday through Friday, with
Saturday and Sunday rest days. On Xarch 11, 1980 Carrier issued Bulletin No. 105
advertising Sectional Stockman Position No. 51400 which was subsequent!y awar ded
to a junior enploye. Cainmant subnmitted a letter to Assistant Agent E. M Now cki,
dated March 28, 1980, requesting an unjust treatnent investigation, pursuant to
Rul e 22(f) because he contended he was the ol dest bidder for the position. The
Assistant Agent declined his request by letter dated April 14, 1980 on the grounds
that Rule 22(f) may only be invoked when the alleged unjust treatment is for an
of fense, occurrence or circunstance not covered by a rule in the Cerk's collective
agreement. M. Now cki stated in part that:

"I am advi sed you were not awarded the position to which you
refer by reason of specific Rule 7 and 9 of the Cerks Rul es
Agreement; therefore, you are not entitled to a hearing under
Rule 22(f), in that said rule is inapplicable to you and/ or
your case."

This response was further appealed in accordance w th Agreenent procedures and
is presently before this Division for dispositive deternination.
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In reviewing this case this Board must notethat we have exhaustively
considered this same issue involving the sane parties on several occasions and
have consistently found for the aggrieved enploye. In fact, Third Division
Awards Nos. 23283, 23333 and 23923, which are recent decisions, pointedly addressed
this adjudicative issue, and uniformy held that affected enployes were entitled
to unjust treatnent proceedings under Rule 22(f) or prior simlar rules, when
deni ed positions because of alleged lack of fitness. Qher Third Division Awards
whi ch uphel d this judicial construction are 8233, 9415, 9854, 18922, 21615, 224l2,
-22L43, 23050 and 23054, I n Award 23064, officially dated June 30, 198, we held
in pertinent part that:

"This is not the first time that this issue was presented to
this Board. Awards of this Division, involving these same
parties, have been issued by resolving many of the questions
of when an unjust treatment hearing is required. Clearly,
it is now established that such a hearing is appropriate, and
an enploye is entitled to receive one provided he or she
requests it in a tinely fashion, when the allegation is that
the enploye lacked fitness and ability to performthe job."

W find no unique or distinguishable characteristics herein which would reasonably
suggest a factually different situation, nor do we find any conpelling |ogic

devel oped through well established case |law that would warrant a variant concl usion.
Instead we find a consistent; coherent body of precedent decisions which have
painstakingly considered this sane question and the verdict in each case has been
for the Claimant. In view of this judicial synretry, we are constrained by the
force of our decisions to observe strictly the principle of Res Judicata and
thus, we nust find for Caimant. W will sustain psrts 1 and 2 of the claim and
direct that Carrier compensate C aimant the difference between what he earned and
what he would have earned, if any, when Carrier failed to comply with the
Agreenent. W find no justification for interest penalty and this portion of

the c¢laim is rejected.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,

as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was viol ated.
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G aim sustained in accordance with the Qpinion.

NATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Thixd Division

Attest: Acting Executive Secretary
Nat i onal Railroad Adjustment Board

.. K
By_ %’Am%rﬁlm -

e Rosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 15th day of June 1983,



