NATIONALRAILROADADIUS™ENTBOARD
Award Number 2i440
TRIRD DIVISION Docket Number (L2236

Ida Klaus, Ref'eree

(Brotherhood of Railway, Airline and Steamship C erKks,
( Freight Handlers, Express and St ati on Employes
PARTTES T0 DISPUTE: ( _
(Chicago, Mlwaukee, St . Paul and Pacific Rail r oad Coumpany

STATEMENRT CF CLADM: Claim of the System Committee of the Brotherhood (GI..-911-73)
that:

(L)Carrierviol ated the Clerks® Rul es Agreement im Seniority
District No. 1 when it arbitrarily reduced f or ces by abol i shing positicas
starting at 11:59 p.m., February 29, 1980 and continuing to April 18,1960
without giving the enployes affected thereby "not |ess than five (5) working
days advance notice" nor did it issue a standard permanent abolishment notice
until April 18,1980.

(2) Carrier shall now be required to coupensate all enpl oyee affected
by +he temporarysuspensionoftheir positions an additional eight (8)hours
pay at the rate of théir assigned position which vas abolished, er at their
protected rate, whichever isgreater, starting either on Maxrch 1, 1980 er on
the date their respective positions vere temporarily abol | shed, and for each
workday until their positions vere permanently abol i shed as of1l:59 p.m.
Aprii 18, 1980.

ROTE: Sow of the claimants and positions held here are
listed in Attachment A

Where positions are not |isted and/or where the
occupants of positions are not listed in Attach-
ment A, same t 0 be determined by joint check of
Carriertsrecords.

(3) Carrier shall be required to compensate all those
enpl oyes vho vere displaced by enpl oyee whose positions vere temporaily
abol I'shed as shown in Attachment A "an sdditicoal eight (8)hours pay at the
rate Of their assi gned positions, or their protected rate whichever is greater,
startingeither on March 1, 1980 oron the datet heyver e agfected, and for each
vor kday watil April 19, 1980.

¥TB: The enpl oyes and moxetary wage due those enpl oyes

dizplaced hy employes whose positi ons wereabol i shed
to be determ ned by joint check Of payroli and ot her
necessary records.
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OPINIOR (F BOARD: This claim, brought by the Organization, challenges as a
violation of the Agreement the Carriertsfail ure to give
five working days advance notice to employes | N Seniority District No. 1l of

t he abolishment Of their positions on Pebroary 29, 1980, The Carrier responds
that 1t wvas not reguired to give notice. Tnefacts are not in dispute.

On February 25, 1980, the United States District Court, in proceedings
for reorganization of the Milwaukee Railroad (t he Carrier), granted t he Trustee's
request for anesbargo of certain Milwaukee linsg, The Court's Order (No. 290-A)
IS relevant to this dispute in two basic respects: It directed the Trustee to
exbargo al | specified traffic as of 11:59 P.M., Pebruary 29, 1950, It further
di rect ed t he Trustee t 0 furlough employes specifically as follows, | N pertinent
part (paragreph 6):

"ACof 11:59 P.M., Pebruary 29, 1980,0r as Soon thereafter
as is practical, the Tr ust ee sball furlough all employees
Not requiredf ar the services and operations contimned under
this order «e« the Trustee sh=ll pay all furloughed
employees f Or servieces pea-fond up to the date or furlough
at the rate at vhich payments vere actually being made prior
to the date of furlough, shall make payments r equi red by
Par agraph 7 (out of speeified funds) and shall provide
medical and dental protection to furloughed non-uniof em-

| opes i n accordaneewith t he Debtor's existingplans . ,.."
Cnderscoring added. )

On Pebruary 26,1980, t he Carrier posted “emergency”force reduétion
notices to all employees in the Seniority District abolishing 33specified posie
tions, effective 11:59 P.M., February 29,1980, The noti ce listed each position
by position number and title. The positions were permanently sbolished oa
April 18,1980.

Ina letter dated April 28,1980, addressed to J. C. Manders, -
Accounting Administration, t he Qrganization’s Gemeral Manager set forth the
basi ¢ claim now before US. The claim alleges & violation of Rule 12{a) of
t he Clerks' Agreement by failuret{ 0 (i Ve enployees affected by t he abolishwent
advance potice of not less than five working days. |{ seesks compensation far
two categories Of emplosrees: Those vhose positions were abolished (ItemNo. 2)
a(.nd t hose vgo were displaced by enpl oyees whose positions were abol i shed

Iten No. 3 .

A Listofpositions and of the pamesof 4incumbents in the first
category isatt ached to the claim, The claim requests t hat positions and oc-
cupants not listed be determined "by j 0i Nt check of the Carrier's records.”
Monetary payment for £irst category employees is sought for the period from
the date of texmporary abolishment on Februsry 29, 1980,t 0 the issmance of
a standard permapent abolishment notice effective April 18, 1980,

For the individuals in the second category, i.e., those displaced,
it asks that their names and the monetary wage dne them be determined “by
Joint check of payroll and other necessary records,”
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The Ccarrier opposes the slaim on both procedural and substantive
grounds. | { S procedural arguments, in essence, are directed to the Jurisdice
tion of this Board. Atthe outset, it asserts that the claim ts barred fOr une
timeliness by Rule 36 Oft he Agreement. BRule 36 provides, in pertinent part:

"(a) Al elaims or grievances must be presemted in writing

by Or on behalf ofthe employe involved, (0 the of ficer of
t he Carrier authorized to receive same, within sixty (%0)

days from the date Of the occurrence oa which the eiaim or
grievance is based." (Uzderscoring added),

According to the carrier, "presented" neans "received." Thus, Since Mr. Manders
d1d not receive the elaim until April 30,1680, which vas 6ldays after February 2g
1980, the date of the embargo, it i3 tarred from considarstion and nNust be denled
in its entdrety. The Carrier cites a number of awards in support of Its position.

The ot her procsdural arguments urge t hat t he request for paynent to
"unimown and unnamed™ individuals has no valid basis in the Agreenent and is in
fact inconsistent with t he requirement of Rule 36,that claims must be presented
"by or in behalf of the employe ixvolved.”

The Carrier meintainsfurther that there is no compelling contract ual

support fur the request for a joint check of the Caxrier's records for the
purposes specified in both items.

Reserving 1ts position on jurisdiction, the Caxrrier next addresses
the wits ofthe claim, It defepds the failure to give five vorking days
notice Of the j Ob abolishment on t he grourd that t he Court-ordered enbar go

created “emergency conditlons” within t he wani ng of the exception described
I N Rale 12(&).

The exception elimivates from the scope of the rule:

" eee ANy requirement for such NOti CeS under emergency conditions,
such as flood, snow storm, hurricane, torpado, earthquake, fire
or | abor dispute (a dispute involving t he employees of anot her
wPloye-r) ooo. -

In t he Carrier's view, t he "such as" enumerations are intended Only as
SasS exmmples, NOt as an exbmustive definition, of what |s neant by "emergency
conditions.” The Carrier SeeS a similar example in the esbargo because it oc-
exred ata Specified time ad on & specificday, in order to avert a state of
cashlessness.

~ The carrier also points to afinding ofthe Interstate Commerce Com-
m ssi on (in a service order for one of the Carrier's|ines) that an emergency
exists "due to a t hreat ened or existing embargo."
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The Organization responds that no emergency within t he intepdment of t he
Rul e 12(a) exception ecould be found to exist. This iS S0, it says, because the
wvord “"embargo” | S NOt expressly mentionsd in the:exception and because, in any
event, the particuiar fact s&not establish theexistence of an emergency
under the exception.

W deal first with the procedural Issues. ,

on the threshbold i ssue of timeliness, ve conclude froma study of Rule 36
and a review Of cited swards that the term "presented”, as USed in the rule, does
not have A clear and unsambiguous mesning,

Toe I Ul € 4tself CaArri €S no definition, NOr does it offer any helpful
guidance aS 10 what meaning the word was intended to have. Thus, the word
"presented” is not used comsistently in this end other parts oft he rule %o
descri be how a elsix is effectively initiated, FOI example, at some points,
the word "fil ed" eppesrs to be Used futerchengeably with “"presented”, although

t he two words might be said to have different meanings elsewbere in the rul e.

Avards cited by the Carrier do not, in our opiviom, resol ve the am=
biguity. They do pot reflect & uniform view of vhatt he term “presented” means *
or reasonabl y shoul d mean, For exawple, one avard expressly found it to mean
"received by the Carrier”. Another award, however, {mplies t hat t he elaim was

"present ed” when wvritten. The primary focus of ot her eited ewards appears

t 0 be-on questionsnot present |a the instent di spute, such asS the sppropriste
officis)l to be addressed, the continuing nature Of the violation, or the date
of the triggering event.

For these reasons, we have considered it advisable to t ake a good
fresh |1 0ok st Rule 36 atthis time,

The recognized purpose of a negotiated grievance or complaint pro=-
cedure 1s to vindicate rights achieved by the agreement. In ths process, un-
settling uncertainties about those rights are effectively resolved., Bearing
in mind that purpose, ve deem it to be sound laborerelatlions policy that
doubts @S to the precise boundariesof time 1dmits whieh Shut of f access to
t hose procedures shoul d, in general, be resolved against forfeiture of the
rignts sought t 0 be vindicated.

Guided by that policy and by common business practice, we conclude
that a fair and ressomable reading Of the rule is that a properly sddressed
claim is effectivel y "presented” when delivered to the U S ells.
(Williston on Contracts, Third Edition; Restatement of the Iaw, Contracts,

2a|.). This holding 15 in no way intended to relax the time limits thew=
Sel Ves.
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We dO not accept the Orgarniration's view t hat t he claim vas effec-
tively presented merely by the act of writing t he | ett er stating t he claim,
It mast be shovnthatthel ettervas placed | a aeceptedchannel s of com=
munication., \M note the fact that the letter vs sent by ecertified mail
and bears an earlier certification number than a similar letter elso Gated
April 28,1980, (covering anot her senlority district) which wasactually re-
‘ceived by the Carrier on April 29, 1980, Accordingly,ve find that the claim
before us was delivered to the U.S. mails on the day it was written, April 28,
1980, and tbat | tvas effectivel y presented at that time,

W concl ude t hat the elaim was timely filed and that it is NOt barred
from OUr consideration.

Ast ovhet hert he ¢laim bas been validly mede in behalf of unnamed
employees, Ve note tbat the list of positions and names submitted Dy the
Organization reflects a diligent effort on 1ts part t 0 makea preci se identi-
fication Of the claimapts | n t he £irst cat egory whose positi ons vere abolished.
G hers in that cat egory vho were pot named have been adequat el y identified as
possi bl e occupants on February 29, 1980, of the pesitions |isted |a the attach-
ment sutmitted Dy the Organization. Their Identity can be readily ascertained
from the records in the Carrierts possession, and It 4e al t oget her reasonable
t0 allow a joint cheek Of the records. (See Rational Disputes Commitiee
Decision 4). Such clear4 identifiable individnals are presuned to be moperly
i ncl uded among t hose in vhose bekald? the Organi zation, which represents them
has bronght this claim (Rule 36, paragraph 4). If they bave vrongfully suffered
monetary | 0SS by reason of any violation Of the notice requiremant as to thex,
t hey shoul d be appropriately compensated,

As to the unmamed i ncunmbents of unlisted positions in the first
category (Item No. 2) and as to all those in the second category who may
have been displaced (Ttem Fo. 3), we rind differently. The record affords
no ready or reasomable gui dance ast ovho these individusls may be, Of
whet her they exdst at all. To direct the Carrier to ferret out and supply
such essential informmtion to the Organl z. atl onvou3. d unfair4snift to the
Carrier t he Organization's responsibility to investigate ard build its own
case in the 60 days which the Agreement allows it for that purpose.

Such unknown individuals therefore ar € not presumed to be included
among t hose in vhose bebalf the Organization has brought this elsim. |t
vould be unreasomable,morecver, to extend to them the benefits of any
compensatory avard, See: Third D vi Sion Avard 21135. W will di sm ss the
ciaim as it relates to them

Ye turn t0 the merits of the dispute.
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The paryrow question for resolution is whether, as the carrier contends,
the embargo as such created "enmergency conditions"” under the 12(a) excepti on,
relieving the Carrier of the five-day notice obligation. Om the record
before It, particularly the terns of Distriet Court Order No. 290-A, the
Boar d concl udes that the enbargo did not create such an emergency.

Rej ecting the Organization's restricted reading, we agree with the
Carrier tbhat the "such as" phrase i s simply an emumeration ofexanpl es, not
an exhaustive definition. W do not agree, however, that an embargo as such
constitutes an emergency under the exception.

As -row decisions of this Board have recogni zed from the exanpl es
1isted, the key %o the existence of a Rule 12({a) energency is the sudden,
unf oreseeabl e, and uncontrol | abl e nature of the event that interrupts oper-
ations and brings -them t 0 an immediate halt. W do not believe that an em
bargo, caused though It. nmay be by an imminent t hreat of cashlessness,iS |a
itself typically that kind of event, In the instant situation, for exanple,
Order No. 296A pl ainly showst hatt he Trustee sought the enbargo. The em
bargo did aot overtake him Inshort, 1%t was e planned event, made to occur'
for reasons of grave business concern. It did not partake of the essential
characteristics comon to t he | i St ed examples,

The Carrier's bareref erence t 0 seven isclated instances of abolishment
of a single position at each of verious |ocations is inadequate, i n our opi nion,
t 0 establish an accepted rul e on this property that an enbargo constitutes an
emergency condition under the exception.

Nor can we consi der the emergency provisions of the Interstate Comerce
Conmi ssion statute to be controlling for purposes of the exception to Rule 12(a)
of the negotiated aﬁreement. The t er m"emergency”, as used I n that statute i n
connection with a threatened or existing embargo, has a special meaning speci-
fically associated with the authority of that agency to direct service. See:
| CC Sexrvice Order NO. 1399, citing 141F Supp. 576.

Even if we were to assume that a court-ordered embargo generally
creates an emergency Under the Rul e K(a) exception,ve coul d neverthel ess
not £ind On t he record before US that t he particular enbar go of February 29,
1980, had that effect. Looking at the Court order, we motethat: It did not
impose an absol ut e obligation On t he Trustee t 0 furl ough enpl oyees at the
sane tine as the embargo of traffic. If circunstances required him to wailt
beyond the time of the enbargo, he coul d firlough employees "as soon there=
after as is practical."
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It is t he Boaxrd's opinton upon acl ose readi ng of the Order's para=-
graph 6 that the need to fulfill t he five-day notice obligation may reasonsbly
be viewed ast he Xnd of circunstance that made it necessary t 0 post pone t he
dat e of furlough.

Paragraph 6, vhich deals i N itS entirety with the matter of furloughs,
refl ects the Court's concern for t he rel evant interests of affected employees.
While it nakes speci al provision for the protection of certain interests of
"non-unionenpl oyees", 4t makes no reference at all to "union enpl oyees." it
1s al toget her reasopable to infer fromthe scope and focus of the order that
t he Couxrt was aware of the Carrier's relevant special obligations toward “union
employees” and bel i eved thew to be adequat e4 protect ed by applicable negotiated
sgreements, There i S no hint of anIntent to override those obligations.|t is
t hus reasonabl e to infer further tbatthe Court allowed time fort he Caxrier
to discharge those obligations vhen It used the phrase, “assoonthereafter
as is practical,”

| ndeed, in its rebuttal stetement, t he Carrier has acknowledged t he
practical i npossi bility of glving no|ess than five working days' notice in
advance of the embargo. It has not explained, however, why it di d not take
the additional time authorired by the Couxt t 0 ebolish t he positions and fur-
| ough the enpl oyees.

Accordingly, for all the foregoing reasons, ve conclude that the enbargo
did not constitute an energency conmdition under the 12{a) exception and that the
Carrier vi ol at ed t he rule by failing t 0 &lve { he employees properly encoupessed
within t he elaim no | eSS than five working days advance notice of t he abolish-
ment Of their positions. We will sustain ItemNo. 1 of the claim W turm
pow t 0 a consideretion of the renedy appropriate t 0 t he viol ati on found,

|t appearsthat none of the enpl oyees properly incl uded 4n |t em Ho. 2
received t he required nunber ofmotice days, although some apparently were given
greater notice than others. Eaeh enployee i S accordinziv entjtled to be com
pensat ed f or eaeh working day, up t 0 five days, for which he/she was not given
notice, at therat e of his/her protected rate, whicheverisgreater.

These paynent s are plaimly remedial, fort hey compensate t he enpl oyees
for work they would have performed had they been given the requisitenoti ce.
Indeed, ‘'t he Court's order clear4 implies that they shall e peid for those
ﬁlays at that rate. The Carrier's "peralty” ar gunent 16 simply not appliceble

ere.
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There 16 NO valid basis, however, i N t he AgreementOr in theCourt's
order or in thepature Of thevi ol ati on found, fOr the Organization's request
that affected employees be paid f Or &1l days not worked until thestaniard perme=

anent abol i Shnent motice effective date of April 18,1980. Tast request will be
denied insofar ab It rel ates t 0 other than t he five d=ys of required notice

of *the Zforce-reduction sbolishment of thtirposit-~on.6.

As already stated, unnaned incumbents of unlisted positions in Item
Yo. 2 end employees referred to in |tem¥o. 3art not entitled to any remedy.

4

FODINGS: TntThird Division of t he Adjustment Board, UPON the whole record
and al | the evidence firnds and hol ds:

That the parties waived oral hearing;

That the Carrier apd t he Employes involved | N this dispute art
respectivel y carrier and Buployes Wit hi n the neani ng of the Railway Labor
Act, as approved June 21, 1934;

That t hi S Division of t he AdJustment Board has juri sdiction
overt he dispute involved herein; and

That t he Agreementwas violated.
AX AR D

Claim disposed of in @accordance with the Opinion.

NATIORAL RAILROAD ADJUSTMENIBOARD
By Order of Tnird Division

ATTEST: Acting Executive Secretary
i onal Reilroed Adjustment Board

By

»7 Rosemarie Brasch - AdministrativeASS| Stant:
W

Dated at Chicago, I1linois, this 29t h day of June 1983.




