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Ida XJnus,  Referee

[~;~oodof Failwx~y, Akline andSteamship Clerks,

Pml!IEsmD3SPmE:(
Hadlers, Express and Station Brployes

(olicsgo, t4mmkee, st. mul ad mclfic Railroad C~lly

(I) osrvier  violated the Clerks1 Rules Agreement in Seniority
District No. lvhen it arbitrarily reduced forces by abolishing positIons
starting atU.:B p.m., ~ebmsry29, 1980 ad continuing to April 18, 1980
wIthout gLdng the employes affected thereby "not less than five (5) vorking
days advance notice" nor did it issue a standard perwnent nboLMment notice
until April 18, 1980.

(2) L2imlershaU now be required to caupensateall  employee affected
by the tapormy  suspension of their positions an additional elgbt (8) hours
pay at the rste of thliir sssigned position vhicb vas abolished, cu at their
protected,ate,whichevarls  greater, starting either onMfirch1,  19Bo ar on
the date their respecttve positions vere teqomrily abollshed, and for each
vorkday until their positions vere pemanently abolished as of 11:59 p.m.
April 18, 19980.

lWl!E: Sow of the claiwnts and positions held here are
listed in Attachment A.

Where positions are not listed and/or where the
occupants of positions sre not listed in Attach-
ment A, saw to be deteralned by joint check of
OYrier*s records.

(3) I%rrler &allbe reqdredto caxpsasekeallthose
employes vho vere displaced by employee whose positions vere temporsily
abollshed as shown in Attachment A, sn ddltlcd. eight (8) hours pry at the
rate of their assigned positloul, ortheirprutectedratewhicheveris g2wster,
starting either onlilarch1,1980or  0athedat.e theyvere affected,andforeach
vorkday wtll April 19, 1980.

SB!E: The employes and mnetiary wage due those employes
tispbced by emplops whose positions vere abolished
to be determined by $oint check of paymU and other
necessary records.
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OPIlaON QF BomD: Thlsclnh,brou&t  byfheOrganllst.ion,  &nllengesasa
rlolation of the Agmmznt the Qrrier’c  failure to give

fivevorkingdayc  advance notloe t~employes in Sen.lorltyDlstrict Ho. lof
the abollcbwnt of their positions on Febnmry 29, 1980. Se Currier respo~3.6
thatitvas n0treqllll-d  togire  notlee. !l!he facts are not In dlcpute.

cmPebrrrarg 25,19&, the rhdtedSt.~te~Dictrld  c~urt,~Fnpr~ceebings
far reorganilathn of the Ullwnukee  Rdlroad (the Carrier),  granted  the Trustee’s
request for an wbargo  of Cszaal wlmulw unes. The C!ourf’c~Ox%.r  (So. 290-A)
is relevant to this disputein twobaslcrespects:  Itbircctedthe  Wustoeto
a&ergo all cpccifled traffic as of ll:59 P&l., Rbruary2g,l~&. Itfurthcr
directed the Tructee to furlougb caployec specificsilly as follws, in psrtlnent
part b-s=@ 6):

"AC ofll:~P&, Fmbrukry 29,1@0,  or as soon tierafter
as 1s practla31,thc Trustee 6hallfurlou& allblPploycas
not required far the ServMes and ope.retionc wntinued ulnler
this order 0.. h Trustee shall pay au iurlotghed
e1+0pes for cu9lws pea-fond up to the date or frrrlwgh
atthersteatv~~pagaentsvn‘aact~~k~asdcEnlor
to the date of furlot@, ~&all WIDE payments required by
Paragraph 7 (out of spelfled fwds) and shall provide
~cal~denfrl~rotectiontoiprl~~noa-~'ar-
lopes
7

in acsordawe vltb the babtor’s erlctlsg pm . ...*
cndarscoriBg adtled.)~~

On Februuy  26, 1980, the Gamier pos'd “emergency” force nvidttion
notices to all employees Ii the Seniority District aboUshing 33 specified posl-
tlons, effective 11:59,P&f., Februuy 29, 1980. lhe notice hasted each position
by position mzubsr and title. The posltionsva-+ pe.z.zntlyabolLshedon
April 18, 1980.

In a letter dated April 28, 1980, addressed toJ. c. -, - -
Acsunting Administration,  the Orgmdzatlon*'e Genual Manager set for& the
basic claim nov befcre us. Tne Jaim alleges a v-folation  of Rule X!(a) of
the Clu!cs' Agiesrntby faSLure to give errployees affect&by the abolishwent
advancs notice of not less than five w&Haag  days. It szeks capenastlon far
two categories of emplqees: Those vhose posltions vere abolished (Item No. 2)
and those vho were Usplaced by employees whose positions vere abolished
(Item Ao. 3).

A Ust of positions and of the reuses of incumbentslnthtfirst
ahegory Is attached to the claim. The claim requests that posltionc and oc-
cupsnts not U.s*t-ecl be detendned “by joint ‘beck of the C!urkr~s records.”
Monetarypymntforflrst  categcuyemployees  ~EI soqhtfarthe  poloa from
the date of ~abollchwnt  0nFebnuu-y 29,1980,  to the ~suance of
a SW penranentaboU.abmntnotla  effective April l.8,1@0.
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The C!SITIU opposes the clais onbotb procedural and substant3.v-z
grouds. Its proceduralargumnts, inessence,cue &lrec'zd to the jurlsdlc-
Uonof this Board. At the outset, it asserts that the claim '16 barred for ua-
timcUnessby Rule 36 of the Agreemsat. Rub 36~roaes,~~1pebent~:

"(a) All claime or gievances mustbeprasented inwrltlig
'by or onbehall of the employs involved, to the officer of
the Carrluaukhorizedturealvemme,vithinsixty(6O)
days frwthe ddte of the occurrence onwhich the clAmor
gievancels based." (U~arsaxingaddad).

Accordlag to the carrier, "presented" means %eceived." Thus, since he. Ysniea
did not receive the claim until April 30, 1980, vhich vas 61. days after February 29
1980, the date of the embargo, it is oarred fxm amsl&aation and must be denierl
in its eatbety. The Cdn-ler cites a number of awards in support of Its position.

The other procsdmxlargmexts urgs that the *-uestror payment to
"uzsknovn and uaasmed" Individuals has uo valldbasis.lnthe  Agreement and Is in
fact inconsistentuith the rsW.rezent of i3ule 36, that cLa&ns mu&be presen*ted
"by or in behall of tie enployv imolved.'

The Carriermsintains  furtherthattherels  no aanpelllng contractual
support fur the request for a joint check of the CarrCerls records for the
purposesspeclfied  lnbothltems.

Reserviag Its position on jurisdiction, the C&Tier next addresses
the writs of the claim. Itdefendsthefailuretoglveflvevorking&ys
noMa of the job abolZshprnton the growi that the Cknut-ordared embargo
meated mewrgency cordltlon.6"  within the waning of the exception described
in Rula X?(a).

Ime exception eUminstcs,fromthe scope of the rule:
.i

n... any reqM.rement for such notices urder wkcrgency conditions,
suchasfMod,sno~stpna,hurricsne,torrrpbo, carthpuake,fire
or labor dispute (aUkpute involving the Qlployees of another
employu) . ...= .'-~.

Ia the cBl?ler's viw, the gs~ch as" enweretlonc  M iatepied only as
sass .ueaplm, not as an edausttve definition, of vhat Is meant by "emergency
l2OditlOM.” Be Quder sees a clmUarezwpleinthe  embargobecause itoc-
eat a specified timr ad on i SpedilC day, inordertoavertastateof
csshlessness.

/ The carrier also points to a flmllng~of the Interstate Commrce cast-
mission (In a service order for one of the 03rrig!s lines) that an avirgency
axistc 'due tea threatened or existing embargo."



The Organlwtion  respodts that no wergency  wItbIn the lntewnt of the
Rule l2(a)uception wuldbe founi to udst. Tbls is so, it 13.6~6, because the
vord uembmgo" Is not eqressly mentlonsd ia the~ucepUon ad bemuse, l.n any
event, the psrtlcuUu facts&not estabLIshthe exfstence oZancnergency
tier the  exceptloa

We deal firstvltb the procedural Issues. ,

on the threshhold issue of tlmeU.ness,  ve conclude from a study of Rule 36
an3 a retiw of citedsvwds thttbe tam "presented*,as  used ln the rule,does
nothava a clwr and -bQuous meanAn&

Ihe rule Itself carries no deflnltion, nor does lt offeranyhelpful
guldhncc as co vhat ltleabq the vord was inten?& to have. Thus, the vord
"presented" 16 not used amslstently lu t.t& and other psrts of the rule to
describe how a claim ls effectivelyinltited.  For axaqple,atsase  points,
thevord "filed" appearstobe used intvchangasblyoith*presenfed",al~~~
the tvovords mightbe saldtobave dlffwent~s elsevhere ln tbc rule.

Awards citedbythe Carrler do not, Luour opt&on, resolve the (UQ-
biguity. Theydo notreflecta uaifonnviw ofvhatthe ~*presented*means '
or reasonably should mea&For ezampl.e,one avardezpresslyforrnllttomean
"received by the Csrrler". Anotherawxrd,hovever,  lmplles that the claimva6

"presented" when witten. The prhary focus of other cltd avardt3 appears
to be.on questions not present la the instant dispute, such as the appropriak
officialtobe addressed, the continuingnature  of the +iolatlon, ar the date
of the trlggulng event.

For these reasons,ve have consIdered  itadtisable b take a goo5
fresh look atRule 36 at this tipt.

The recognized propose of a negotiated grievance  ar conpldnt pro-
cedur+isto~caterightsachievdlbytbeaeTrenant. Ia ths p.rocess, un-
ssttllng uncertainties about those Aghts are effectively resolv&  Benring
in mind that purpose, ve deem it to be sousi labor-relations policy t&t
doubts as to the predse boudarles of tW limits vblcb shut off access to
those procedures should, In general, be resolved against foxfelture of the
rights sought to bs xd.ncucated.

Guldedby tbatpollcyandby ocsesoabusiness  practice,ve condude
thata faBir and reasoxmblereading of thtniLelstbata~4addressed
claim Is effectively "presentad" vhen delIvered to the U.S. ells.
(WlULston on ~ntracts, lblxd Edition; Reststcmezrt  of the Lew,  Contracts,
26.). ThlsholdFnglsinnovayFntenledtorrlarthc~ilmitcithen-
selves.
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We do notacceptthe Organitation*s TIN that the claimvas effec-
tlvelypresentcd msrelyby the ectofvriting  the letter stating the claim.
Itmustbs shovnthatthelettervas placed la akcepted  channels of cm-
mnnlcatlon. We nots the fact that the letter MS sent by certlfled ml1
~~sanearllv~~cationnrrmberthanasimilarlet~alsodated
April 28,~lYW (- another senioritydlstrfct)vhlchvas actuallyre-
‘celwedbythe  Ckmier on April 29, lg&. Accordingly,  ve fiad that the claim
befors wwas dellrendtothe~.S.sn~ls onthe dayitwastitten,April28,
1980, and tbatltvas effectively present& attbattlme.

We conclude that the claimwastiwly fLUidand tbatltls not barrsd
frw our considaatlon.

Astovhetherthe claimhasbnnvalldlymsdelnbebalfofurmmed
employs, ve note tbat ths list of ~sltions and names submitti by the
Orgmizatlon reflects a dillgent effort on its pwt to make a precise ldentl-
flcation of the CLaimants In the f'lrst category whose positions vers abolished.
Others la thrt category vho vere L& aawd hava beea adequately ldentffied (~6
possible occqants on February 29, 1980, of the pasltlons listed la the attach-
ment sulxsitted by the Organization. Their Identity can be readily ascertained
frw the records ia the Qurierls possession, and It Is altogether reasonable
to allov a jotit check of the records. (See Rational Disputes Ccmittee
Declslon 4). Such clear4 identifiable ipaividusls are presumed to be pmperly
included among those in vhose behalf the Organization, vhicb represents them,
basbronghtthiscldm(Role36, Fmgnxphk). Iftheyhavevmmgfullysuffered
wnetsry loss by reason of any violation of the notice requirement as t0 ths,
they should be appmpriakly wmpensated.

As to the umsmd incumbents of uullsted positions in the f5rst
aptegory (ItemHo. 2)ardas toallthose lnthe seconi categoryvhomsy
havebeendlsplwed  (ItmHo. 3),ve flndd5Zererfc4. The rewrdaffords
no ready or reasonable guidance as tovho thesel&lvidualsGnrybe,  or
whether they dst at aU. To direct the brriar to ferret out and supply
such essenUallnf&Uontothe Organlz.atlonvou3.d unfair4 sbifttothe
Omrler the Organlrati~'snsponsibllltptoinpestlgste  audbulldits ovn
arscFnthe60~~ch~~ntallovsitforthatpraposa.

Such unkaovn lndlvlduals therefcue are uot&esumed tobe included
among those In vhose behal the CQanLzatlon  has brou&t this claim. It
vouldbe unreasonable,lereover, t0 extend to them the benefits of any
c0mpaw-starp award. Sse: Third Division Avsa3 2ll.35. We ViLl dismiss the
cialm as it relates to them.

Ye turn to the wrIta of the dispute.
(“’



The tmrrow question for resolution is whether, as the Csrrier contends,
the embargo as such created "emergency coadltloasw  under the K(s) exception,
relieving the Carrier of the five-day notice obligation. On the record
before It, perticularly the terms of Dlstrlct Court Order No. 290-A, the
Board concludes that the embargo did not create such anemergency.

Rejecting the Organlsation's restricted reading, we agree with the
C&ri.cr tbat the "such as" phrase is simply an enumeratibn of examples, not
an exhaustive definition. We do not agree, however, that an embargo as such
constitutes an emergency under the exception.

As -row decislo~ of this Board have recognized from ths examples
Usted, the key to the existence of a Rule 12(a) emergency Is the sudden,
unforeseeable, and uncontrollable nature of the event that interrupts oper-
ations and brlngs3.hem  to an immediate halt. We do not believethatan em-
bargo, caused though It. may be by an Lmnlrmat threat of cashlessness, is la
itself typically that kind of event. Ia the instant situation, for example,
Order No.296A plainly showsthatthe lkustee sought the embargo. The em-
bargo did aot overtake him. In short, itwas a plannedevent,madeto occur'
for reasons of grave business concern. It did not partake of the essential
chs+acteristlcs  comaon to the listed exa0ples.

The Czrlerlsbars reference to sevenlsolatsdinstances  ofabollsbmeat
of a single posltion at each of 7arLous locations Is imdequate, in our opinion,
to establish an accepted rule on this eoperty that an embargo constitutes an
emergency condition under the exception.

Nor can ve consider the emergency provisions of the Interstste  Conuterce
Commission statute to be controULng for purposes of the exception to Rule 12(a)
of the negotiated agreement. The term "emergeacy",as used In that stetute in
connection with a threatened or existing embargo, has a special meaning speci-
fically associated with the authority of that agency to direct service. See:
ICC Service order No. 1399, citing 141F Supp. 576.

Ebea ifwewere to asswe that a court-ordered embargo generally
creates aa emergency under the Rule K(a) exception,  ve could nevertheless
not find on the recordbefore us that the partlcubr embargo ofFebnmry29,
1980, had that effect. Looking at the Court order, we M-& that: It did not
impose an absolute obUgatlon on the !Prustee to furlough employees at the
same time as the embargo of traffic. E circumstances reaulrsdhimtowalt
beyond the time of the embargo, he could furlough emploges "as soonthere-
after as is practical."
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l't is the Board*s opixxlon upon a close reading of the Order's para-
graph6ttatfhepcedto fUfl3.l the five-day wtia obllgationlDayressombly
be viwed as the kind of circumstance that mde I$ aecesaary to postpone the
date of fvrlougb.

wrscpa~h6, vhichdea~ in its entiretyvitb the mrtter of furloughs,
reflects the Courti** concernfw~ the relevant interests of affected employees.
while It makes special prov%slon for the pmtxtion of certain interests of
"non-ualon employees", It s&es no reference at all to "union employees." It
is altogether reasomble to lx&r from the swps and focus of the order that
the Courtvas avare of the Carrier's relevantspeclalobligatlons tosard "uxion
auployees"  axA believed thse to be adequate4 protected by applicable negotlatsd
agreez%nts.  There is no hint of an Intent to override those oblimtlons. It Is
thus reasonable to infer further tbatthe Court allmmittie for the Oarrier
to discharge those obligations vhen It UEA the phrase, “as soon thereafter
as Is practZca1."

Indeed, in its rebuttalstetweat, the Carrier has ackwvled& the
practical impossibility of glv-ing nc less than fipa vorkLng days' notice in
advance of the *go. Ithas notexplalned,hwever,vhy  it did nottaks
the additional time authorfzed by ths Court to abolish the positions and fur-
lough the employees.

Accordingly, for all the foregoingreasons, ve conclude that the embargo
did not constitute an emergency w&ition under the l2(a)exwptlonand tbatthe
&n&r violated the tieby falling to give the auployees proper4en~ssd
vithln the claim no less t&m flm? vorklng days advance wtlcs of the abollsh-
sent of their positions. Ue vlll sustain Item No. 1 of the claim. We turn
nov to a wnsidemtion of the remedy appropriats to the violation feud.

It appews  that none of the employees proper4 included in Item Ho. 2
rewlved the required number of notlw days, althou& soms apparentlyvers given
greater notice than others. Each employee is acwrdi&Ly entitled to be com-
pensated for ea&vorking&y,up  to five days, forvb.lchhe/shevas not @Yen
notlce,atthe rate dfhls/herpmt.ectedrate,vhlchever  is greater.

These payments arc plsinly -al, for they coqensate the employees
forvorktheyvouldhave  psrformedhad theybeen giventhe requisite notice.
&deed, ‘the Court's order clear4 implies that they shall bc pid for those
days atthatrat.e.Ibe  Osrrier's "pralty" argument16 simp4 not appUmble
here.



Amrd mlmber 24J!Jto
DO&.& mar c62b236

we8

Tntre 16 no wdld basis, hovever, in the Agreement  or in the Coan-t's
order or in tit nstore of the violation foti, for the Orpnlzstion*s request
that affected aqloytesbt  paid for allday notvorheduntll the star&13 pa*
antnt abolishment notice tfftctive date of April 18, 1980. That request will be
dtnledlnsofar a6 It relates to other~than the five bsyv of required notice
of the rorce-reauctionabollstmrrntof thtirposit~on.6.

As already stated, unnamed incunibents  of mllsted posltlon6 in 1teS
100. 2 alld.enrploy-tes  referred to in Item Ro. 3 art not entitled toany remedy.

!

F.7XEINGS: Tnt Tblrd Ditision or the AdJostmsnt  Board, upon the vhols record
and all the evidence finds and holds:

That the ~itswalvtd oralhearl~;

That the CarrIerand the Fzmployes involved in this dispute art
respectively Csrrier and Buployts within the meaning of the Ra1lvay Iabor
Act, as eppmved June 21, 1934;

That this Dlvlslon oi the Ad$xtment Bwm3 has jurisdiction
over the dispute involvedherein; and

Tnat the Agreement wa6 vIolated.

A X  AR D

CMm disposed of in accordance with the Op3.11Ion.

?imIom’- mm BOARD
By Order of 5z.lx-d Mvlsion

ATPEST: Acting Ekecxltivt SecTttarg
Rational Rxilrmd Aqlustment Imrd

BY
AduAni6trativt Assistant

Ikttdat CthQo, ~is,thls 29th dayofJuae19~.


