NATIONAL RAILROAD ADJUSTMENT BCARD
Award Nunber 24blk
THIRD DI VI SI ON Docket Number CL-24240

| da Klaus, Ref eree

(Brotherhood of Railway, Airline and Steamship O erks,

( Freight Handl ers, Express and Station Employes
PARTIES T0 DI SPUTE: (

(Chicago, MIwaukee, St. Paul and Pacific Railroad Company

STATEMENT oF CLAI M Clhai mof the System Committee of the Brotherhood (GL-9477)
tnat

1) Carrier violated the Oerks' Rules Agreenent. in Seniority
District No. 6 when it arbitrarily reduced forces by abolishing positions
starting at 11:59 p.m, February 29, 1980 and continuing to April 18, 1980
without givingt he employes affected thereby "mot |ess than five (5) working
days advance notice" nor did it Issue a standard permanent abolishment notice
until April 18, 1980.

2) Ccarrier shall nov be required to conpensate all enployes affected
by the tenporary suspension of their positions an additional eight (8) hours pay
at the rate of their assigned position which vas abolished, or at their protected
rate, whichever i6 greater, starting either on March 1, 1980 or on the date their
respective positions were tenporarily abolished, and for each workday until their
positions were permanent|y abolished as of 11:59 p.m April 1.8, 1580.

NOTE: Some Of the claimants and position.6 held are listed in
Attachment A

Were positions are not |isted and/or where the occupants of
the positions are notlisted in Attachment A, same to be de-
termined Dy j 0i nt check of Carrier's records,

3) Carrier shall be required to compensate al | those enpl oyes
who were di spl aced by employes whose positions vere temporarily abol i shed
asshown in Attachment A,an additiomal ei ght (8) hours pay at the rate of
their assignedpositions, or their protected rate wvhichever i S greater,
starting either on March 1, 1980 or on the date they wexre affected, and for
each workday until April 19, 1980.

NOTE: The enpl oyes and mopetary wage due t hose enpl oyes di spl aced
by enpl oyes whose positions were abolished to be determned
byjoint check of payrell andother necessary records.
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OPINION OF BOARD: In this claimthe Oganization asserts that the Carrier

vi ol ated the Agreementby failing to give f i ve working days
advance NOt | C€ toemployeesi N Seniority Di Strict No. 6 of the abolishment of
their positions starting on February 29, 1980.

The positions were abolished under a court-ordered enmbargo issued
on February 25, 1980 (Order No. 290-A). The background and provisions of the
order are described in detail in the Board s opinion in Award No. 24kk0 re-
lating t O employees in Seniority District No. 1 represented by t he organization.

The attachment to the elaimshows the fol [ ow n?_facts as ascertained
by the Organization: Some positions referred to were abolished on February 29,
1980, by Carrier-desi gnat ed "emergency™ f or ce-reduction notices dated February 27,
1980, Qthers were abolished on March 18, 1980, by simlar notices dated March 17,
1980; andsome, onMarch 21, 1980, by notices dated March 17 or 19, 1980. Q her
abolismments occurred on various dates in April, on notices of |ess than five days.

This claimis Identical in basic respects with that made in Award
NO 24440, |t alleges aviolation of Rule 12{(a) of the Clerks’ Agreenment by
an asserted failure to give "not | ess than five (5) working day advance notice"
to "affected" engl oyees of the ebolishment of their positions, Starting on
February 29, 1980. It seeks conpensation forthemfromthe date of the force-
reduction notices to the Issuance of a standard permanent abolishment notice;

and it appends a list of some positions and of the nanes of some incunbents

(ItemNo. 2). It seeks simlar conpensation for those who were displaced by
enpl oyees whose positions were abolished.

It also requests a joint check of Carrier records to identify un=
named enpl oyees under ltens No. 2 and Ho. 3.

’ The carrier's response is al soidentical iz all essential respects with
that submtted in AwardNo. 24440. Stated in broad terms, its challenge to the clainm
is that: (1) It is time-barred under Rule 36. (2) It is invalid as to unnaned
and unidentified enpl oyees. (3) It inproperly seeks ajoint check of the Ccar=

rier's records., (4)It nmkes an inproper request for conpensation in the nature
of a "penalty".

Beyond the jurisdictional-procedural arguments, the Carrier defends
the substance of its action on the ground that it was relieved of the advance
noti ce obligation because the court-ordered enbargo created "emergencyconditions"”
within the meaning of the exception to Rule E (a).

On thorough analysis of the record beforeit, and for the reasons fully
stated in Award No. 24440, the Board finds as follows:

1. The claimis not barred under Rule 36, as it was "presented"
in tinely fashion. It is reasonable to assune fromits certi-
fication nunber that it was mailed simltaneously with a simi-
lar tinely elaim relating t 0 another seniority district.
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2. Unnaned enpl oyees have been adequately identified as occupants
of thepositions listed inthe attachmenttothe claim They
ere deened included initemNo. 2 of the elaim and are entitled
t 0 be appropriately conpensated for anymonetary | 0SS t hey
may have suffered by reason of any violation of the Rule K(a)
notice requirement asto them It is reasonable to allowa
joint check of the carrier'srecords to ascertain their iden-

tity.)

3. Individuals who assertedlynay have been di spl aced by enpl oyees
whose positions were abolished ere not adequately identified
and are not deemed to be included in the claim They are not
entitled to anyconpensatory award, and a | 0i nt check of the
Carrier's records to £ind and identify themis unwarranted.

The claimasto them (Item No. 3) nust be dism ssed.

4. The exception to Rule 12(a) does not apply to the facts pre-
sented, as N0 energency has been shown to exist under the ex-
ception, Accordingly,the Carrier violated Rule E'(a) by fail-
ing togi ve enpl oyees properly encompassed within thecCl aim
no | ess than£ive working days notice of the abolishnent of
their positions. ItemNo. 1 shoul d be sustained.

Wth respect to the renedy appropriate to the violation found, for
the reasons fully stat. edl nAwar dNo. 2 , the Board concludes as follcws:

1. Each enployee deenmed in finding nunbered 2, above, to be
included in the claimwho recerved [ ess than five working
days advance notice of the abolishment of his or her posi-
tiomisentitled to be conpensated for each working day,
up to five days, for which he/she was not given such
notice, at the rate of his/her assigned position or at
his/nher protected rate, whichever is greater.

2. There is no rational basis for conpensating enpl oyees whose
positions were abolished by each workday until the date of
I ssuance of astandard pernmanent abolishnment notice.

3. Enpl oyees referred to in CaimltemNo. 3 are not entitled
to any remedy.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds andhol ds:

That t he parties waived or al hearing;
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- That the carrier and the Employes i nvol ved in this dispute are
respectively carrier and Employes Wit hin the meaning of the Railway Labor
Act, as approved June 21, 1934;

‘That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.
A WA RD

C aim disposed of in accordance with the Qpinion.

NATIONAL RAILROAD ADJUSTVENT BOARD
By Order of Third Division

ATTEST: Act i ng Executive Secretary
Nationsl Railroad Adjustment Board

By W
—// Rosemarie Brasch - AdministratlVe€ ASSIStant

Dated at Cnicago, Illinois, this 29th day of Jume1983.




