
PARTIF5ToDISPuTE:

STATZGHT QF CLAIM:

NATIONAL PAILROAD AIXXWENT SOAXD
Awxcd Number 2m7

Tf3IW DIVISION Docket Number CL-24212

Martin F. Scheiman, Referee

(Brotherhood of Railway, Airline and Steamship Clerks,
'( Freight Handlers, Express and Station Employes

(CMcago, Hlwaukee, St. Peul and Pacific Railroad Company
e

Claim of the System Comittee of the Brotherhood
(CL-9464) that:

1) Cbrrier violated the Clerks ' Rules Agreement in Seniority
District Eoo, 1 r;hen it arbitrarily reduced forces by abolishing nineteen
(19) positions effective 11:59 p.m., October 31, 1'9-979 without giving the
etrployes aftt'ected  thereby "not less than five (5) working days advance
notice" nor did it issue a standm-d abolishrcent notice as required.

2) Qrrier shall now be required to coqensate all enployes af-
fected, an additional eight (8) boilrs j&xy at the rate of their assigned ;oSf-
tion which was abolished, or at their protected rate, whichever is @eater,
for November 1, 13.379 and for each work&y mtil they were returned to service.

NOTE: Clhn.s.nts and positions held are as follows:

B. A. TEne
F. W. Burke
$1. Morris
D. S. Buckley
S. White
T. McLaughlin
J. Rogers
C. Narbut
L. mudziecki
R. Bieliieldt
c. Alrola
K. Sveen
R. Ahern
K. Mannion
J. Black

M. Lantorini
J. J.antz

Pos. 15930
II 15340II 1531011 177ooo1, 1595011 15900
11 15640
I, 15580II
,t z%
,t 16010
11 166cO
It 16.6040
II

1,11 Ez
It 15710II 4wo
81 04020

&ste Analysis Clerk
Fate Check Clerk
Rate Aoalysls Clerk
,%te Clerk
Pate Clerk
Pate Analysis Clerk
Rate Analysis Clerk
Chief Pate Analysis Clerk
Rate Analysis Clerk
Tarifl Compiler
Tzriff Corrpiler
File Clerk
Chief File Clerk
59md.ng & Recos Clk.
Clerk
Stenographer
Stenographer
Steno-Clerk
Perishable Serv. Clk.

Where occupmts of positions are not listed, same to be determined
by joint check of carrier's records.
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3) Carrier shall be required to cospenaate  all those euployes
who were displaced by employes whose positions were abolished, an additional
eight (8) hours pay at the rate of their assigned position, or their pro-
tected rate whichever is greater, for November 1, 1979 azd for each workday
until they were relxurned to service.

NOTE: The employes and monetary wage due those esrployes displaced
by employes whose positions were abolished to be determined
by joint check of payroll and ocher necessary records.

CPIXION OF SOARD: ThCs claim protests Csrrier's abolishment on October 31,
1979, of nineteen bulletined positions without providing

five working days' notice to the affected employees. The Organization main-
tains that the failure to give such notice violates Rule I.2 of the Agree-
ment. 'It seeks appropriate compensation for the incumbents of those
positions as yell as compensation for other employees displaced by the in-
cumbents as a result of Carrier's abolition of the positions in question.
Carrier defends on the gro&nds that the abolition occurred 8s sa result of an
emergency, thereby obviating the need for any notice to the affected employ-
ees, pursuant to Rule 12(a). Carrier also raises certain procedural objec-
tions to the filing of the claim which are discussed below.

cm December 19, 19'77, Carrier filed a petition for reorganization
under the Federal Bankruptcy Act, 11 U.S.C. g2O5. Pursuant to that petition,
Judge Thomas R. G&lilLen of the %&ted States District Court-Eastern Division
appointed Stanley 3. G. Rillman, and later Richard B. Ogilvie, as trustee.
9n April 23, 1979, Trustee Hillman petitioned the Court to institute an em-
bargo over approximately eighty per cent of Carrier's lines. On June 1, 1979,
the Court denied the Trustee's embargo request.

3n August 10, 1979, the Trustee filed a second petition with the
Court seeking an embargo of certain of Carrier's lines as of October 1, 1979.
On September 27, 1979 the Court ordered the embargo, effective November 1,
1979. In addition, the Court*s denial of the Trustee's fFrst petition was
reversed by the U. S. Court of Appeals for the Seventh C:rctit on October 2,
1979.

Accordingly, on October 26, 1979, Judge McMillen issued Order No.
22oc. That order directed Richard B. Ogiltie as Trustee of the Chicago,
Milwaukee, St. Paul and Pacific Railroad Company (Carrier) to embargo Carrier's
freight operations on certain of its lines effective l2:Ol a.m. (c.D.T.),
November 1, 1979. The Order reads, in relevant part:

"In accordance with Order No. 220A dated September 27, 1979,
this Court's decision dated the same date, and the decision of
the Court of Appeals for the Seventh Circuit in In Re Chicago,
Milwaukee, St. Paul and Pacific Railroad Co., Nos. 79-1494,
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"79-1675, 794683, 79-1698 (7th Cir. Oct. 2, 19'9),
ITIsrimEaYm~that:

"1. Richard B. Ogilvie, as Trustee of the Chicago,
Milwaukee, St. Paul aud Pacific Railroad canpaoy is
directed to embargo at 12:Ol a.m. C.D.T., ou
November 1, 1979 all. of the Debtor's freight oper-
ations on lines which are not shown on Appendix A,
either as solid or dotted lines, nor listed on
Appendix B, or Appendix C.

***
5. As of Novenber 1, lpi'9 or as soon thereafter as is
practical, the Trustee shall furlough all employees not
required for the services and operations continued under
paragraph 1 or for the administration of the estate, the
protection of the Debtor's property or the finalisation,
approval aql implementation of a plan of reorgauizstion."
(Emphasis supplied.)

On October 30, 1979, Mr. L. W. Harriugton, Carrier's Vice President-
Maoageneut Services issued a memorandum addressed to "tiployes Affected by
Force Reduction" in which he advised the recipients that as a result of the
Court ordered embargo of certain Milwaukee Road lines thedr positions 'my
be affected by force reduction effective November 1, lo'j'g."

On October 31, 1979, Xs. D. L. Friese, Assistant Mauager Placement
Service, issued a notice to "the occupants of the following positions:

Position #15930 - Rate Analysis Clerk
Position #@+C - Rate Check Clerk
Position #15910 - Rate Aualysis Clerk
Position #17CCO - Rate Clerk
Position jl.5950 - Rate Clerk
Position #159Oo - Rate Analysis Clerk
Position 4415640 - Rate Analysis Clerk
,Position #1558a - Chief Rate Analysis Clerk
position #156oo - Pate Analysis Clerk
Position ~16CoC - Tariff Compiler
Position #16010 - Tariff Compiler
Position $16600 - File Clerk
Position $16040 - Chief File Clerk
Position #C+tO - 'lacing and Reconsignlog Clerk
Position #@IO40 - Clerk
Position #16640 - Stenographer
Position #15nO - Stenographer
Position #48870 - Steno/Clerk
Position #04CeO - Perishable Services Clerk 11
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The notice provided, in relevant part, that:

"In view of the order of the U. S. District Court and
resultant embargo of certain Milwaukee Road Lines, your
position is abolished effective 11:59 p.m. (C.S.T.),
October 31, 1979."

As a result of Carrier's action, the Organization filed the instant
claim on December 12, 1979 with Mr. J. C. Manders, Manager Accounting Administra-
tions. It was denied by him on January 25, 1980. The claim was subsequently
handled in the usual manner on the property, whereupon it was appealed to this
Board for adjudication.

The Organization contends that the Carrier's abolition of the above
referenced positions violates the Agreement between the psrties, particularly
Rule 32.

Rule 12 reads, in relevant part:

"Role I2 - Reducing Forces
.

(a) In reducing forces, employes whose positions are to be
abolished will be given not less than five (5) working days
advance notice except:

1. Rules, agreements or practices, however established,
that require advance notice to employes before abolishing
positions or making force reductions are hereby modified
to eliminate any requirement for such notices under emer-
gency conditions such as flood, snow storm, hurricane,
tornado, earthquake, fire or labor dispute other than
as covered by subparagraph 2 below, provided that such
conditions result in suspension of a carrier's operation
in whole or in part. It is understood and agreed that
such force reductions will be confined solely to those
work locations directly affected by any suspension of
operations. It is further understood and agreed that
notwithstanding the foregoing, any employe who is af-
fected by an emergency force reduction and reports for
work for his position without having been previously
notified not to report, shall receive four hours* pay
at the applicable rate for his position. If an employe
works any portion of the day he will be paid in accordance
with existing rules.

+**
(c) When bulletined positions are abolished, notice will be
placed on all bulletin boards in the seniority district af-
fected and a copy of same will be furnished to the local and
general chairman. Such bulletin notice shall include the
names of employes filling the positions abolished at the time
abolished." (&lphasis SUppHed.)
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In the Organization's view, Rule 12(a) is clear and unambiguous
in that employees whose positions are abolished must be given five (5)
working days' notice of such abolishment except for the emergency circum-
stances listed in the rule. Obviously, the Court ordered embargo is not
a "flood, snow storm, hurricane, tornado, earthquake, fire or labor dispute."
Thus, the Organization asserts that it is not an emergency under Rule 12(a).

Furthermore, according to the Organization, the embargo cannot be
considered an emergency even if other events not listed in Rule 12(a)
are deemed to constitute emergencies. This is so because Carrier was well
ZZWare a8 of September 27, 1979 that its lines would be embargoed on
November 1, 1979, unless the Court of Appeals reversed the District Court.
Also, the Organization contends that on October 26, 1979, the date of Judge
Mciiillen's final order, it advised Carrier's representatives that they would
be in violation of the Agreement if Carrier did not give proper notice of
the abolisbments resulting from the embargo order.

Additionally, the Organization argues that Carrier's actions in
this dispute violate Rule 12(c), second paragraph. That clause requires
that when all bulletined positions are abolished, "notice will be placed
on all bulletin boards in the seniority district affected and a copy of
same will be furnished to the local and general chairman." Rule 12(c) is
explicit and allows for no exceptions. Thus, the Organization contends
that Carrier violated the rule when it failed to send copies of the abolish-
ment notices to either its local or general chairman.

Accordingly, the Organization seeks additional eight hours com-
pensation for the incumbents of the abolished positions for November 1, 1979
and each work day thereafter until they were returned to senrice (Item 2 of
claim). Additionally, the Organization asks that all employees displaced
by those holding the bulletined positions listed above be similarly com-
pensated (Item 3 of claim).

Carrier, on the other hand, both denies that any violation of the
Agreement exists and raises two procedural objections to the form of the
claim. First, Carrier insists that even if a violation of the Agreement is
proven, any award by this Board granting monetary damages would be in the
nature of a penalty and, absent clear language authorizing penalty payment,
violative of the Railway Labor Act. In Carrier's view, the Organization
is seeking sums of money for certain employees for work they did not perform.
Thus, these employees would be receiving a windfall and Carrier would be bur-
dened with a penalty were the claim to be sustained as to monetary damages.
Carrier notes that the Agreement does not provide for penalty payment. lhere-
fore, for this Board to award monetary damages where none had been incurred
by the employees involved would mean, ic Carrier's view, that this Eoard
would be modifying the provisions of the existing Agreement. Clearly, the
Eoard does not have the authority to add to, subtract or in any way, modify
those provisions. Accordingly, Carrier concludes that this 3cezd is with-
out jurisdiction to order any monetary danmges in this case.
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Second, Carrier asserts that to the extent the claim asks for
compensation for unnamed inditiduals or to the extent that it seeks
to ascertain the names of certain individuals by a check of payroll
records, it is invalid. Carrier points out thst Item 3 of the claim
seeks compensation for "those e lo s who were dis laced by employe
whose positions were abolished-3-- PE@3asis supplied.. !4The Organization
adds, under Item 3, that "the employes . ..displaced  by employes whose
positions were abolished (are) to be determined by joint check of pay-
roll and other necessary records."

Carrier forther notes that in Item 2 of the claim two of the
nineteen individuals whose positions were abolished are not named. Rather,
those two are identified only as follows:

"---Position #16640 - Stenographer
---Position #04Wo - Perishable Service Clerk

Where occupant of positions are not listed, same to be
determined by joint check of Carrier's records."

Brrier maintains that Item 3 of the claim is invalid in that it seeks com-
pensation for individuals who are both unnamed and unknown. Rule 26 of the
Agreement requFres that "all claims or grievances must be presented in writing
by or on b&&if of the employes involved." Thus, according to Carrier, where
the claim is presented, as here, on behalf of unknown and unnamed individuals,
it must be dismissed.

In addition, Carrier argues that absolutely no schedule role and/or
agreement between the parties provides for a joint check of Carrier's records
to determine the names of individuals allegedly aggrieved. Thus, it is Car-
rier's position that to the extant that Items 2 and 3 require such a check
to ascertain the names of aggrieved individuals, they are similarly invalid.

As to the merits of the dispute, Carrier contends that the embargo
ordered by Judge McMillen on October 26, 1979 clearly constitutes an emergency
of the type contemplated by Rule l2(a)l. Carrier notes that the list of em-
ergencies in that rule is not all inclusive. The phrase "such as" clearly in-
dicates that "flood, snow storms, hurricane, tornado, earthquake, fire and
labor dispute* are onlyexamples of the type of emergencies which may occur.

In Carrier's view, a court ordered embargo, to begin at a specific
time on a specific date constitutes an emergency of the utmost magnitude.
IO fact, according to Carrier, on at least seven prior occasions the parties
to this dispute have recognized that an embargo constitutes an emergency,
thereby allowing for temporary position abolishments under the provisions
of Rule LZ!(a)l. Furthermore, Carrier notes that the Interstate Commerce
Ccumission has specifically recognized that embargoes and even threatened
embargoes constitute emergencies.
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Thus, according to Carrier, the embargo order of the Federal Court
clearly was an emergency within the meaning of Rule l2(a)l. As such, Car-
rier was not obligated to give five working days' notice when it abolished
nineteen positions as a result of the embargo order. Therefore, Carrier
asks that the claim be denied on its merits as well as on procedural grounds.

Both parties have cited numerous awards of this Card in support
of their respective positions.

The relevant facts in this dispute are identical to those in
Award go. 24446, decided herewith, Our rationale is set forth in great
detail in that exe. There we decided that as to the procedural issues, an
award of money damages would not be a penalty payment, as contended by Car-
rier. We also concluded that Item 3 of the claim must be dismissed. How-
ever, we further found that the unnamed though otherwise identified Claim-
ants referred to in Item Ro. 2 were readily ascertainable. Thus, the holders
of Bulletined Positions No. 1.6640 and O&TO are proper Claimants under Rule 36
of the Agreement.

As to the merits of the dispute, we concluded in Award No. 24446
that under the facts of that case, as here, the Court ordered embargo of
October 26, 1979 did not constitute an emergency within the meaning of
Rule 32. Thus, Claimants were entitlad to five "3~s~ adlAnce notice of the
abolition of their positions.

Rere, Claimants were informed on October 30, 1979 that their posi-
tions "may be affected by force reduction effective Zovesioer 1, 1979." It
is true that the specific holders of the positions involved were not informed
until the next day, October 31, 1979, that their positions would be abolished.
IIowever, the October 30, 1979 notice was sufficiently explicit and detailed
as to apprise employees who might be affected by the embargo of their rights
and alternatives under the Agreement. !thus, we conclude that Claimants did,
in ?a&, receive one day's advance notice that their positions worild be abol-
ished.

Accordingly, for the reasons set forthabave, as well as in Award
NO. 2W6 M will award each of the incumbents of the positions listed in
Item No. 2 of the claim eight hollrs' pay at the rate of his or her assigned
position or protected rate, whichever is greater, for November 1, lg'j'g and
for each day until he or she returned to service, up to a maximum of four
bYS' MY. mm, Ikns (1) and (2) of the claim are sustained to the extent
indicated in the Opinion. Item (3) of the claim is denied.

FMIZGS: The Third Division of the Adjustment 9oard, upon the whole record
and all the evidence, finds and holds:

,That the parties waived oral hearing;



Award Number 24447
Docket Nunber CL-24212

page 8

That the Carrier and. the Employes involved in this dispute are
respectively Carrier ad Zmployes within the meaning of the Railway Iabor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute iwolved herein; and

Tkat the Ameement was tiolated..

A W A R D

claim sustained in accordance with the opinion.

NATIONAL RAILROAD ANUSYMENT BOAIW
By Order of Third Division

A’l?iTST: Acting Executive'Secretary
National Railroad Adjustment Board

Dated at ChiCagO, nli!IOiS, 'this ,2yih dpy of Jm 1983.


