NATI ONAL RATLROAD ADJUSTMENT BOARD
Awerd Nunber 2447
THIRD DI VI SI ON Docket Nunber CL-24212

Martin F. Scheimman, Ref eree

(Brot herhood of Railway, Airline and Steanship C erks,
( Frei ght Handl ers, Express and Station Employes
PARTIES TO DISPUTE: (
(Chicago, Milwaukee, St. Peul and Pacific Railroad Company

-

STATEMENT OF CLAIM  Claim of the System Committee of the Brotherhood
(GL-9k6k) t hat :

1) Carrier violated the Clerks" Rules Agreement in Seniority
District No. 1 when it arbitrarily reduced forces by abolishing nineteen
(19) positions effective 11:59 ﬁ) m, Cctober 31, 1979 without giving the
employes affected thereby "not |ess than five (5) working days advance
notice" nor did it issue a stardard abolishment notice as required.

2) Carrier shal| now be required to compensate al| employes af -
fected, an additional eight (8) hours pay at the rate of their assigned rosi-
tion which was abolished, or at their protected rate, whichever is greater,
for Novenber 1, 1979 and for each workday until they were returned to service,

NOTE: Claimants and positions held are as fol |l ows:

B. A lzne Pos. 15930 PRate Analysis derk
F. W. Burke 1 15340 Rate Check derk
Mo Morris " 15310 Rate analysis Clerk
D. 5. Buckley " 17000 Rate Qerk
S. Wite 15950 Pate Cerk
T. MlLaughlin " 15900 Pate Analysis Cerk
J. Rogers o« 15640 Rate Analysis Cerk
Co Marbut s 15580 Chief Rate Analysis Cerk
L. Grudziecki " 15600 Rate Analysis Qerk
R. Bielfeldt " 15000 Tariff Compiler
C. Airola w1600 Teriff Compiler
K. Sveen w 16600 File Qerk
R Ahern w 16080 Chief File Clerk
K. Mannion " o940 Tracing & Recon. Clk.
Je Bl ack ogoko derk

# 166k0  Stenographer
M. Lantorini " 15710 Stenographer
J. lantz " 48370 Steno-derk

" 04020 Perishable Serv. dk.

Where occupants of positions are not |isted, same to be determ ned
by joint check of carrier's records,
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3) Carrier shall be required to compensate al | those employes
who were displaced by employes whose positions were abolished, an additional
eight (8) hours pay at the rate of their assigned position, or their pro-
tected rate whichever is greater, for Novenber 1, 1979 and for each workday
until they were returned to service.

NOTE: The employes and nonetary wage due those employes di spl aced
by enpl oyes whose positions were abolished to be determ ned
by joint check of payroll and other necessary records.

OPINION OF BOARD: This clai mprotests Carrierts abolishment on Cctober 31,
1979, of nineteen bulletined positions wthout providing
five working days' notice to the affected enployees. The Organization main-
tains that the failure to give such notice violates Rule 12 of the Agree-
ment. 'It seeks appropriate conpensation for the incumbents of those
positions as well as conpensation for other enployees displaced by the in-
cunbents as a result of Carrier's abolition of the positions in question.
Carrier defends on the grounds that the abolition occurred as a result of an
energency, thereby obviating the need for any notice to the affected enploy-
ees, pursuant to Rule 12(a). Carrier also raises certain procedural objec-
tions to the filing of the claimwhich are discussed bel ow.

On Decenber 19, 1977, Carrier filed a petition for reorganization
under the Federal Bankruptcy Act, 11 U S.C. 8205, Pursuant to that petition,
Judge Thomes R MciMillen of the United States District Court-Eastern Division
appoi nted Stanl ey 8. G Hillman, and | ater Richard B. Ogilvie, as trustee.
oa April 23, 1979, Trustee Hillman petitioned the Court to institute an em
bargo over approxinately eighty per cent of Carrier's lines. On Jumne 1, 1979,
the Court denied the Trustee's enbargo request.

on August 10, 1979, the Trustee filed a second petition with the
Court seeking an enmbargo of certain of Carrier's lines as of Cctober 1, 1979.
On Septenber 27, 1979 the Court ordered the enbargo, effective Novenber 1,
1979. In addition, the Court*s denial of the Trustee's first petition was
reversed by the U S. Court of Appeals forthe Seventh Circuit on Cctober 2,
1979.

Accordingly, on Cctober 26, 1979, Judge MeMillen i ssued Order No.
220c. That order directed Richard B. Ogilvie as Trustee of the Chicago,
M| waukee, St. Paul and Pacific Railroad Conpany (Carrier) to enbargo Carrier's
freight operations on certain of its lines effective 12:0L am (c.D.T.),
Novenber 1, 1979. The Order reads, in relevant part:

"In accordance with order No. 220A dated Septenber 27, 1979,
this Court's decision dated the sane date, and the decision of
the Court of Appeals for the Seventh Crcuit in In Re Chicago,
M | waukee, St. Paul and Pacific Railroad Co., Nos. T9=-145&,
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"79-1675, T9-1683, 79-1608 (7th Cir. Cct. 2, 1979),
IT IS REEREBY ORDERED that:

“1. Richard B. Ogllvie, as Trustee of the Chicago,
M | waukee, St. Paul and Pacific Railroad Company is
directed to enbargo at 12:0La.m CDT., on
Novermber 1, 1979 all. of the Debtor's freight oper-
ations on lines which are not shown on Appendix A
either as solid ordotted lines, nor listed on
Appendi x B, or Appendix C.

* X %
5. As of November 1, 1979 or_as soon thereafter as is
practical, the Trustee shall furlough all enployees not
required tor the services and operations continued under
paragraph 1 or for the admnistration of the estate, the
protection of the Debtor's property or the finmalization,
approval ang i npl enmentation of a plan of reorganization,”
(Enphasis supplied.)

On Cctober 30, 1979, M. L. W Earrington, Carrier's Vice President-
Management Services issued a menmorandum addressed to "Employes Affected by
Force Reduction" in which he advised the recipients that as a result of the
Court ordered enbargo of certain M|waukee Road liMes their positions "may
be affected by force reduction effective Yovember 1, 1979."

. ~On Cctober 31, 1979, Ms. Do L. Friese, Assistant Manager Pl acement
Service, issued a notice to "the occupants of the follow ng positions:

Posi tion #15930 - Rate Analysis derk
Position #153940 = Rate Check Oerk

Posi tion #15910 = Rate Analysis Cl erk
Position #17000 - Rate Oerk

Position #15950 « Rate Cerk

Position #15300 - Rate Anal ysis Oerk
Position#156k0 - Rate Analysis derk
_Position #15580 - Chief Rate Analysis derk
posi tion#L5600 - Pate Analysis Oerk

Posi tion #16000 - Tarife Conpil er

Position #16010 = Tariff Conpiler

Position #16600 -« File Jerk

Position $16040 -« Chief File Qerk

Posi tion #09440 = Tracing and Reconsigning O erk
Position #09040 « O erk

Posi tion #16640 = St enogr apher

Posi tion #15710 = St enographer

Position #48870 ~ Steno/ d erk

Posi ti on #04020 - Perishable Services Cerk *




Avar d Number 2u4bdT Page 4
Docket Number CI~-24212

The notice provided, in relevant part, that:

"In view of the order of the U S. District Court and
resul tant enbargo of certain MIwaukee Road Lines, your
position is abolished effective 11:59 p.m (CeS.T.),

Cct ober 31, 1979."

As a result of Carrier's action, the Organization filed the instant
cl ai mon Decenber 12, 1979 with M. J. C. Manders, Manager Accounting Administra-
tions. It was denied by himon January 25, 1$80. The claim was subsequently
handl ed in the usual manner on the property, whereupon it was appealed to this
Board for adjudication.

The Organization contends that the Carrier's abolition of the above
referenced positions violates the Agreenent between the parties, particularly
Fule 32.

Rule 12 reads, in relevant part:

"Rol e 12 « Reducing Forces

(a) In reducing forces, enployes whose positions are to be
abolished will be given not |less than five (5) working days
advance notice except:

1. Rules, agreenents or practices, however established,

t hat require advance notice to empleyes before abolishing
positions or making force reductions are hereby nodified
to elimnate any requirement for such notices under ener-
gency conditions such as flood, snow storm hurricane
tornado, earthquake, fire or labor dispute other than

as covered by subparagraph 2 below, provided that such
conditions result in suspension of a carrier's operation
in whole or in part. It is understood and agreed that
such force reductions will be confined solely to those
work locations directly affected by any suspension of
operations. It is further understood and agreed that
notw thstandi ng the foregoi ng, any empioye who is af-
fected by an energency force reduction and reports for
work for his position wthout having been previously
notified not to report, shall receive four hours! pay

at the applicable rate for his position. |f an employe
works any portion of the day he will be paid in accordance
with existing rules.

* * *
(c) When bulletined positions are abolished, notice will be
placed on all bulletin boards in the seniority district af-
fected and a copy of same will be furnished to the |ocal and
general chairman. Such bulletin notice shall include the
nanes of enployes filling the positions abolished at the tine

abolished." (Bmphasis supplied.)




Award Number 2BhT Page 5
Docket Number CL-24212

In the Organization's view, Rule 12(a) is clear and unambi guous
in that enployees whose positions are abolished nust be given five (5)
working days' notice of such abolishment except for the emergency circum
stances listed in the rule. Qoviously, the Court ordered enbargo is not
a "flood, snow storm hurricane, tornado, earthquake, fire or |abor dispute."”
Thus, the Organi zation asserts that it is not an emergency under Rule 12{a).

Furthernore, according to the Organization, the embargo cannot be
consi dered an energency even if other events not listed in Rule 12(a)
are deemed to constitute emergencies. This is so because Carrier was well
aware ag of Septenber 27, 1979 that its lines woul d be enbargoed on
Novenber 1, 1979, unless the Court of Appeals reversed the District Court.
Al'so, the Organization contends that on Cctober 26, 1979, the date of Judge
MeMillen's final order, it advised Carrier's representatives that they woul d
be in violation of the Agreement if Carrier did not give proper notice of
t he abolishments resulting fromthe enbargo order

Additional ly, the Oganization argues that Carrier's actions in
this dispute violate Rule 12(c), second paragraph. That clause requires
that when all bulletined positions are abolished, "notice will be placed
on all bulletin boards in the seniority district affected and a copy of
same will be furnished to the local and general chairman." Rule 2(e)is
explicit and allows for no exceptions. Thus, the Organization contends
that Carrier violated the rule when it failed to send copies of the abolish-
ment notices to either its local or general chairman.

Accordingly, the Organization seeks additional eight hours com
pensation for the incunbents of the abolished positions for Novenber 1, 1979
and each work day thereafter until they were returned to service (Item2 of
clain). Additionally, the Oganization asks that all enployees displaced
by those hoIding the bulletined positions listed above be simlarly com
pensated (Item 3 of claim.

Carrier, on the other hand, both denies that any violation of the
Agreement exists and raises two procedural objections to the formof the
claim First, Carrier insists that even if a violation of the Agreement is
proven, any award by this Board granting nonetary damages would be in the
nature of a penalty and, absent clear |anguage authorizing penalty paynent,
violative of the Railway Labor Act. In Carrier's view, the Organization
is seeking sums of noney for certain enployees for work they did not perform
Thus, these enpl oyees woul d be receiving a windfall and Carrier would be bur-
dened with a penalty were the claimto be sustained as to nonetary damages.
Carrier notes that the Agreement does not provide forpenalty paynent. There-
fore, for this Board to award nonetary damages where none had been incurred
by the enpl oyees involved would nean, im Carrier's view, that this Board
woul d be nodifying the provisions of the existing Agreement. Cearly, the
Board does not have the authority to add to, subtract or in any way, nodify
those provisions. Accordingly, Carrier concludes that this Board iswth-
out jurisdiction to order any nonetary demages in this case.
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Second, Carrier asserts that to the extent the claimasks for
conpensation for unnaned individuals or to the extent that it seeks
to ascertain the names of certain individuals by a check of payrol
records, it is invalid. Carrier points out that [tem3 ofthe claim
seeks conpensation for 'Uovee" empLoyesWho were di sy aced by employe
whose positions were abclished sis supplied.) The Organi zation
adds, under Item 3, that "the enployes. ..displaced by enpl oyes whose
positions were abolished (are) to be determned by joint check of pay-
roll and other necessary records.”

Carrier further notes that in Item2 of the claimtwo of the
ni neteen individuals whose positions were abolished are not naned. Rather,
those two are identified only as follows:

"---Position #16640 = St enogr apher
---Position #04020 = Perishable Service derk

Where occupant of positions are not |isted, same to be
determned by joint check of Carrier's records."”

Carrier maintains that Item3 of the claimis invalidinthat it seeks com
pensation for individuals who are both unnamed and unknown. Rule 26 of the
Agreenment regquires that "all claims or grievances nust be presented in witing
by or on behalf of the enployes involved." Thus, according to Carrier, where
the claimis presented, as here, on behalf of unknown and umnamed i ndi vi dual s,
It must be di sm ssed.

In addition, Carrier argues that absolutely no schedule role and/or
agreenent between the parties provides for a joint check of Carrier's records
to determne the names of individuals allegedly aggrieved. Thus, it is Car-
rier's position that to the extant that Items 2 and 3 require such a check
to ascertain the names of aggrieved individuals, they are simlarly invalid.

As to the nmerits of the dispute, Carrier contends that the enbargo
ordered by Judge MeMillen on Cctober 26, 1979 clearly constitutes an emergency
of the type contenplated by Rule 12(a)1. Carrier notes that the list of em
ergencies in that rule is not all inclusive. The phrase "such as" clearly in-
dicates that "flood, snow storms, hurricane, tornado, earthquake, fire and
| abor di spute* are only examples of the type of energencies which may occur.

In Carrier's view, a court ordered enbargo, to begin at a specific
time on a specific date constitutes an enmergency of the utnost magnitude.
In fact, according to Carrier, on at |east seven prior occasions the parties
to this dispute have recognized that an embargo constitutes an energency,
thereby allowi ng for tenporary position abolishments under the provisions
of Rule 12(a)l. Furthermore, Carrier notes that the Interstate Conmerce
Commission has specifically recognized that enbargoes and even threatened
enbar goes constitute emergencies.
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Thus, according to Carrier, the enmbargo order of the Federal Court
clearly was an emergency within the neaning of Rule 12{a)1. As such, Car-
rier was not obligated to give five working days? notice when it abolished
nineteen positions as a result of the enbargo order. Therefore, Carrier
asks that the claim be denied on its nmerits as well as on procedural grounds.

Both parties have cited numerous awards of this Beard in support
of their respective positions.

The relevant facts in this dispute are identical to those in
Avard Noe. 24446, decided herewith, Qur rationale is set forth in great
detail in that ease. There we decided that as to the procedural issues, an
award of rnoney damages would not be a penalty paynment, as contended by Car-
rier. W also concluded that Item 3 of the claim nust be dismssed. How
ever, we further found that the unnamed though otherwi se identified Caim
ants referred to in Item No. 2 were readily ascertainable. Thus, the holders
of Bulletined Positions No. 1.6640 and 04020 are proper Cainmants under Rule 36
of the Agreement.

As to the nerits of the dispute, we concluded in Award No. 2kkh6
that under the facts of that case, as here, the Court ordered enbargo of
Cctober 26, 1979 did not constitute an energency within the neaning of
Rul e 12. Thus, Cainmants were entitled to five days' advance notice of the
abolition of their positions

Eere, Claimants were informed on Cctober 30, 1979 that their posi-
tions "may be affected by force reduction effective November 1, 1979," It
Is true that the specific holders of the positions involved were not inforned
until the next day, October 31, 1979, that their positions woul d be abolished.
However, the Cctober 30, 1979 notice was sufficiently explicit and detail ed
as to apprise enployees who mght be affected by the enbargo of their rights
and alternatives under the Agreement. Thus, we conclude that Cainmants did,
in fgct, recei ve one day's advance notice that their positions would be abol -
I shed.

Accordingly, for the reasons set forth above, as well as in Award
NO. 2u4kh6 we will award each of the incunbents of the positions listed in
Item No. 2 of the claimeight hourst pay at the rate of his or her assigned
position or protected rate, whichever is greater, for Novenber 1, 1379 and
for each day until he or she returned to service, up to a maxi num of four
days' pay. Thus, Ttems (1) ard (2)of the claimare sustained to the extent
Indicated in the Qpinion. [|tem(3) of the claimis denied.

FINDIHNGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and. the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction
over the dispute imvolved herein; and

t the Agreement was viclated,

A WA R D

Claim sustained in accordance with the opi ni on.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive lSec:t'eta.r:;r
Nati onal Railroad Adj ust ment Board

—

/

By

Rosemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 29th day of June 1983.




