NATIONAL: RATLROAD ADJUSTMENT BOARD
Award Number 2uhi8 |
TEIRD DIVISION Docket Number (L-2L4213

Martin F. Scheirpman, Ref eree
(Brotherhood of Railway, Airline and Steemship Clerks,

Freight Bandlers, Express and Station Employes
PARTIES T0 DISPUTE:

Chicago, Milwaukee, St.Paul apd Pacific Railrocad Company

STATEMENT OF CLATM: Claim of the System Committee of the Brotherhood
— (cI1-9465) that:

|) carrier violated the Cerks' Rules Agreenent in Seniority
District No. 5 when it arbitrarily reduced forces by abolish-
ing forty-sir (46) positions effective 11259 p.m, Cctober
31, 1979 without giving the enpl oyes affected thereby "not
| ess than five (5) werking days advance notice" nor did it
I ssue a standard abolishnent notice as required.

2) The Carrier shall now be required to conpensate all employes
affected an addi tional eight (8) hours pay at the rate of
their position which was abolished, or at thedr protected
rate, Whi chever is greater, £or November 1, 1979 sad for
each vorkday until| they are returned to service..

NOTE: Claimants and positions held are as follows:
Aber deen Ron Holty Pos. 73520, Yard derk
" D. Jomeson Bagg/Genl & Rel Yd Ok
Austin E. F. Smith Pos. 64520. Yard Cerk
" D. A, Smith Relief Yd Ak
Canton L. P. Konietzke Pos. 61150, Agent
Chamberlain c. c. Houska 62000, Agent
Charl es City K. B. Kelaas 24460, Cashier
Eau Claire R L. Knutson 47750, Agent
Egan H. S. leawis Pos. 58100, Agent
Far go 70450, Agent
Madison M. Grasse 58200, Agent
Mankato L. F. Knutson 59250, Agent
: D. H Climnin 59290, Opr-leverl
" D. Nordine 59300, oOpr. Lever 2
" K. Erickson 5.9310, opr. Lever 3
I F. Kachelmeyer Relief Opr.
Marmarth D. Rankin 69420, Operator
" Relief Opr.
Minneapolis P. Bader 10250, Chief dk.
" L. Treb 12330, Sec'y
" |. Weske 12210, Recon. Clk.
" R Martinsen 12260, Chief Cerk
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Mt chel 53400, Trainmaster dKk.
" R Mner 61500, Agent
" G Albertz 61510, Chief derk
Mobridge J. KRirschmann 68530, Yard Clk/Cpr
Mont evi deo H A Tisch 66550. Oper at or
Murdo C. Piggot 62200, Agent
Par ker E. Fischer 61250. Agent
Rapid Cty M. Beck 62600, Agent
" Chief Cerk
Redfield R A Stolen 71300, Agent
Sioux city John Krohn 16116, Agent
" Janes Krohn 62830, Chief Clerk
" F. Coury 62840, Tariff Cerk
" M Franken 62890, Ch.Rev. dKk.
" D. Friedenbach 62900, Operator
" d enn Malloy 629 10, Cperator
" R Bl essing 62920, QOperator
" E. Fair Relief Opr.
" R. Hoberg 64710, Rel. Clk/Opr.
" J. Gosling 64720, Yard derk
Sioux Falls |. Carey 63160. Agt.-Opr.
" J. Bjorkman 63100, Chief Cderk
" F. L. Tulley 63140. Yard Cerk
Yankton T. Stallman 63660, Agent

Wiere occupants of positions are not listed, same to be determ ned
by joint check of Carrier's records.

3) Carrier shall be required to conpensate all those enpl oyes who
wer e di spl aced by employes whose positions were abol i shed an addi -
tional eight (8) hours pay at the rate of their assigned positions,
or their protected rate whichever is greater, for November 1, 1979
and for each workday until they were returned to service.

Note: The enpl oyes and nonetary wage due those enpl oyes displ aced
by enpl oyes whose positions were abolished to be determ ned
by joint check of payroll and other necessary records.

CPI Nl ON OF BOARD: This claim protests Carrier's abolishnent on Cctober 30,
1979, of forty-six bulletined positions wthout providing
five working days ' notice to the affected enployees. The Organization main-
tains that the failure to give such notice violates Rule 12 of the Agreement.
St seeks appropriate conpensation for the incunbents of these positions as
wel | as conpensatlon for other enployees displaced by the incunbents as a
result of Carrier's abolition of the positions in question. Carrier defends
on the grounds that the abolition occurred as & result of an emergency,
thereby obviating t he need for any notice to t he af f ect ed employees,

pursuant to Rule 12(a}. Carrier also raises certain procedural objections to
the filing of the claimwhich are discussed as follows:

———



Award Number 24448 Page 3
Docket Nunmber CL-24213

On Decenber 19, 1977 Carrier filed a position for reorganization
under the Federal Bankruptcy Act, 11 U.S.Ce 8205, Pursuant to that petition,
Judge Thomas R MeMillen of the United States District Court-Eastern Division
appointed Stanley E. G Hillman, and later Richard B. Ogilvie, as trustee.

On April 23, 1979 Trustee Hillman petitioned the Court to institute an em
bargo over approximately eighty per cent of Carrier's lines. On June 1, 1979,
the Court denied the Trustee's enbargo request.

On August 10, 1979, the Trustee filed a second petition with the
Court seeking an enbargo of certain of Carrier*s|ines as of Cctober 1, 1973.
On Septenber 27, 1979 the Court ordered the enmbargo, effective Novenber 1,
1979, In addition, the Court's denial of the Trustee's first petition was
reversed by the Us S. Court of Appeals for the Seventh Circuit on Cctober 2,

1979.

Accordingly, on Cctober 26, 1979, Judge McMillen issued Order No.
22oc. That order directed Richard B. Qgilvie as Trustee of the Chicago,
M| waukee, St. Paul and Pacific Railroad Conpany (Carrier) to enbargo Car=-
rier's freight operations on certain of its lines effective 12:01 a. m
(CoDaT.), Novenber 1, 1979, The Oder reads, in relevant part:

"In accordance with Order No. 220A dated Septenber 27, 1979,
this Court's decision dated the sane date., and the decision of
t he Court of Appeals for the Seventh Cireuit inln #8 Circago
M| waukee, St. Paul and Pacific Railroad Co., NoSi. 79=140ik.
79-1675, 19-1683, 79-1698 (7th Cir. Oct. 2, 1979), IT IS
REREBY ORDERED that:

1. Richard B. Ogilvie, as Trustee of the Chicago,

M | waukee, St. Paul and Pacific Reilread Conpany is

directed to embargo at 12:01L a.m C D.T., on Novenber 1,

1979 all of the Debtor's freight operations on |ines

whi ch are not shown on Appendix A either as solid or

dotted lines, nor listed on Appendix B, or Appendix C.

® DI

S5« As of Novenber 1, 1979, or as soon thereafter as is
Practical, the Trustee shall furlough all enployees not rew red
or the services and operations continued under paragraph 1 or
for the admnistration of the estate, the protection of the
Debtor's property or the finalization, approval and inplenentation
of a plan of reorganization." (Emphasis supplied. )

On Cctober 30, 1979, M. L. W Harringtom, Carrier's Vice President-
Managenent Services issued a menorandum addressed to "Employes Affected by
Force Reduction" in which he advised the recipients that as a result of the
Court ordered enmbargo of certain MIwaukee Road lines their positions "may be
affected by force reduction effective Novermber 1, 1979."

Also on Cctober 30, 1979, Mr, B. J. MeCarna, Division Manager,
M nnesot a- Dakota Division, issued a "Notice of Abolishments" to the occupants
of forty-six positions at various of Carrier's facilities. That notice read,
in relevant part:
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"In view of the U. S, District Court directed embargo
of certain Milwaukee Road Lines, your position is abolished
effective 1l:59 p.m. Central Standard Time, October 31, 1979
under the emergency forcee reduction provisions of your union
contract, This will confirm verbal advice given you in this

re@rd. "

As & result of Carrier's action, the Orgenization filed the instant
claim on December 12, 1979 with Mr. H. C. Neff, Agsistant Division Manager -
Administration. It was denied by him on January 23, 1980. The claim was
subsequently handled in the ususl manmer on the property, whereupon it was
appealed to this Board for adjudication,

The Crganization contends that the Carrierts abolition of the
above-raferenced positions vioclates the Agreement between the parties partic.
ularly Rule 12,

Rule )2 reads, in relevant part:
"Rule 12 ~ Reducing Forces

‘(a) In reducing forces, employes whose positions are to

be abolished will be given not less than five (§) working

days advance notice except:
1. Rules, agreements or’'practiccs, however established,
that require advance notice to employes before abolishing
positions or making force reductions are hereby modified
to eliminate any requirement for such notices under
emergency conditions such as flood, smow storm. hurricane,
tornado. earthouake. fire or labor digspute other than
as covered by subparagraph 2 below, provided that such
conditions result in suspension of a carrier’s operation
in whole or in part. It is understood and agreed that
such force reductions will be confined solely to those
work locations directly affected by any suspension of
operations. It is further understood and agreed that
notwithstanding the foregoing, any employe who is af-
fected by an emergency force reduction and reports for
work for his position without. having been previously
notified not to report, shall receive four hours’ pay
at the applicable rate for his position. 1f an cmploye
works any portlon of the day he will be paid in accordance
with existing rul es.

(c)When bulletined positions are abolished, notice will

be placed on all bulletin boards in the seniority district

affected and a copy of same will be furnished to the local

and general chairman. Such bulletin notice shall include

the names of employes filling the positions abolished at

the time abolished,” {Buphasis supplied.)
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In the Organization's view, Rule 12(a)is clear and unambiguous
in that enpl oyees whose positions are abolished must be given £ive (5)
wor ki ng days' notice of such abolishment except for the enmergency circum
stances listed in the rule. (bviously, the Court ordered enbargo is not
a "flood, snow storm hurricane, tornado, earthquake, fire or [|abor
dispute.” Thus, the Organization asserts that it is not an emergency
under Rule 12{(a).

Furthermore, according to the Organization, the enbargo cannot be
consi dered an energency even if other events not listed in Rule 12(a) are
deemed to constitute energencies. This is so because Carrier was well -
aware as of Septenber 27, 1979 that its |ines woul d be enbargoed on
Novenber 1, 1979, unless the Court of Appeals reversed the bistrict Court.
Al'so, the Organization contends that on Cctober 26, 1973, the date of
Judge MeMillen's final order, it advised Carrier's representatives that
they would be in violation of the Agreement if Carrier did not give proper
notice of the abolishments resulting fromthe enbargo order

Additional ly, the QOrganization argues that Carrier's actions in
this dispute violate Rule 12(c}, second paragraph. That clause requires
that when all bulletined positions are abolished, "notice wll be placed
on all bulletin boards in the seniority district affected and a copy of
sane will be furnished to the local and general chairman." Rule 12(e)is
explicit and allows for no exceptions. Thus, the Organization contends
that Carrier violated the rule when it failed to send copies of the abolish-
ment notices to either its local or general chairman.

Accordingly, the Crganization seeks additional eight hours com
pensation for the incunbents of the abolished positions for Novenber 1, 1979
and each work day thereafter until they were returned %o service (Item 2 of
elaim), Additionally, the Oganization asks that all enployees displaced hy
those holding the bulletined positions |isted above be simlarly conpensated

(Item3 of clainm.

Carrier, on the other hand, both denies that any violation of

the Agreement exists and raises two procedural objections to the form of

the claim First, Carrier insists that even if a violation of the Agree-
ment is proven, any award by this Board granting nonetary damages woul d be
in the nature of a penalty and, absent clear |anguage authorizing penalty
payment, violative of the Railway Labor Act. In Carrier's view, the Ogani-
zation is seeking suns of noney for certain enployees for work they did not
perform. Thus, these enployees would be receiving a windfall and Carrier
woul d be burdened with a penalty were the claimto be sustained as to none-
tary damages. Carrier notes that the Agreement does not provide for penalty
gaynent, Therefore, for this Board to award nonetary damages where none had
een incurred by the enployees involved would mean, in Carrier's view, that
this Board woul d be medifying the provisions of the existing Agreenent.
Cearly, the Board does not have the authority to add to, subtract or in

any way, nodify those provisions. Accordingly, Carrier concludes that this
Board 1s without jurisdiction to order any nonetary damages in this case.
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Second, Carrier asserts that to the extent the claimasks for
conpensation for unnaned individuals or to the extent that it seeks to
ascertain the nanes of certain individuals by a check of payroll records,
it isinvalid. Carrier points out that Item3 of the claimseeks compens
sation for "those enployes who were di splaced by employes Whose positions
wer e abolished.” {Bmphasis Supplied.) The Organi zation adds, under Item3,
that "the enployes. ..displaced by enpl oyes whose positions were abolished
(are) to be determned by joint check of payroll and other necessary re-
cords. *

Carrier further notes that in Item2 of the claimfour of the
forty-six individuals whose positions were abolished are not named.
Rather, they are identified as fol |l ows:

"Far go 70450, Agent

Mermarth » Relief Qperator
Mt chel | 53400, Traimaster O erk
Rapid Gty = , Chief Clerk

Where occupants of positions are not listed, same to be deter-
mned by joint check of Carrier's records."

Carrier maintains that Item3 of the claimis invalid in that it seeks compen-
sation for individuals who are both unnamed and unknown. Rule 36 of the Agree-
ment requires that "all claims or grievances nust be presented in witing by

or on behal f of the employes involved." Thus, according to Carrier, where

the claimis presented, as here, on behalf of unknown and unnaned i ndividuals,

I tnustbe dism ssed.

In addition, Carrier argues that absolutely no schedule rule and/or
agreement between the parties provides for aJ oi nt check of Carrier's records
to determne the names of individuals allegedly aggrieved. Thus, it is Car-
rier's position that to the extent that Itens 2 and 3 require such a check
to ascertain the names of aggrieved individuals, they are simlarly invalid.

As to the nerits of the dispute, Carrier contends that the enbargo
ordered by Judge MeMiilen on Cctober 26, 1979 clearly constitutes an energ-
ency of the type comtemplated by Rul e 12{(a)l. Carrier notes that the |ist
of enmergencies in that rule is not all inclusive. The phrase "such as"
clearly indicates that "flood, snow storm hurricane, tornado, earthquake
fire and abor dispute" are only _exanples of the type of energencies which
may occur,

In Carrier's view, a court ordered enbargo, to begin at a specific
tinme on a specific date constitutes an emergency of the utnost nagnitude
In fact, according to Carrier, on a |east seven prior occasions the parties
to this dispute have recognized that an enbargo constitutes an energency,
t hereby allowing for tenporary position abolishments under the provisions
of Rule 12{a}i. Furthernore, Carrier notes that the Interstate Comerce
Commission has specifically recogni zed that embargoes and even threatened
enbar goes constitute emergencies.
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Thus, accordi ng to Carrier, the enbargo order of twe Federal
Court clearly was an energency within the neaning of Rule 12(a)il. As
such, Carrier was not obligated to give five working days' notice when
it abolished forty-six positions as a result of the embargo order.
Therefore, Carrier asks that the claimbe denied onits nerits as well
as on procedural grounds.

Both parties have cited nunmerous awards of this Board in support
of their respective positions.

The relevant facts of this case are virtually identical wth
those in Award No. 2i4k6, deci ded herewith. The rationale for our de-
cision is set forth in great detail in that case. There we decided that
as to Carrier's procedural objections, a nonetary award is not a penalt
paynent. Furthermore, we concluded that to the extent Items (2) and (3§
referred to unnaned or unidentified individuals, they were invalid,
since Carrier was not obligated to assist the Organization in searching
its records to determne the names of the individuals whose positions had
been abolished. Here Caimants listed as the holders of Positions No. 70450,
Agent at Fargo and No. 53400, Trairmester Cl erk at Mitchell, are readily
identifiable. However,those Caimnts referred to as "Marmarth, Relief
Operator” and "Rapid City, Chief Clerk” are not readily identifiable, for
no position nunber or other identifying termis attached to their positions.
Thus the hol ders of these two positions are not proper Caimants in this
case. Thus, we conclude that the incunbents of Position Nos. 70450 and
53400 are proper Caimants, while the incunbents of "Marmartn, Relief
Operator” and "Rapid City, Chief Cerk"” are not proper Claimants within
the neaning of Rule 36 of the Agreement. Similarly, since Item (3) of
the claimrefers t o unnamed or unknown individuals, it must be dism ssed.

As to the nerits, we concluded in Award No. 2k#lké that under the
facts of that case, as here, the enbargo ordered on Cctober 26, 1979 did
not constitute an emergency as contenplated by Rule 12 of the Agreenent.
Furthermore, we found that each of the Claimants had received one day's
advance notice of the abolishment of his or her position.

Accordingly, for the reasons set forth above and i n Awaxrd No.
24446 we will award each of the incunbents of the positions listed in
Item (2) of the claimexcept for the incunbents of "Marmarth, Relief Oper-
ator" and "Rapid City Chief Cerk", eight hours' pay at the rate of his or
her assigned position or protected rate, whichever is greater, for
November 1, 1979 and for each day until he or she returned to service, up
to a maxi mum of four days' pay. Thus, Itenms (1) and (2) of the claimars
sustda| neg to the extent Indicated in the Qpinion. Item{3) of the claim
is denied.

FPIIDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;
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That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of theRzilway Labor
Act, 8s approved June 21, 193%L;

That this Division of the Adjustnent Beaxrd has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.

A W A R D

Cl ai m sustained in accordance with the Qpinion.

FATIONAL RAILROAD ADJUSTMENT BTARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Reilroad Adjustment Board

oy

Rosemarie 3rasch - Admnrstrative Assrstant:

Dated at Chicego, Illinois, this 29th day of June 1983.




