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&rtln F. Scheinman, Referee

(Wocd of Railway, Airline and steemship curb,

I
Ftrelght  Hadlers, ltcprese and st?.tion lbp1oyes

(L2licago,l.filvaukee,  st. Paul end Paciiic Railroad ccrmps2l.Y

Clab of the System conrpittee of the Brotherhood
ox46) thati:

I) Carrier violated the Clerks' Rules Agreement in Seniority
District No. 5 when it arbitrarily reduced forces by abolish-
ing forty-sir (46) positions effective 11:59 p.m., October
31, 1979 vithout giving tbc employes affected thereby "not
less than fioe (5) vorking days advance notice" nor did it
Issue a standard abolishment notice as required.

2) The Carrier shall nw be required to compensate all employes
sffected au additional eight (8) hours~pay at the.rate of
their position which was abolished, or at their protected
rate, whichever is greater, fork November 1, 1979 sad for
each vorkday until they are returned to setice..

NOTE: Claimants aud positions heWare as follow:

Aberdeen
11

Austin
11

carton
Chamberlain
Charles city
Rau claire

m=
Fargo
UdiSOU
IIankato

,,
11
,I
I

Manaarth
11

HzLnneapolis
,,
,I
;1

Ron Holty
D. Joaeson
E. F. Saitb
D. A. Smith
L. P. Ronietzko
c. c. Eouska
K. B. Kolaas
R. L. Knutson

H. S. Levis

K Grasse
L. F. Knutson
D. H. Clinnia
D. NordIne
K. Erickson
F. Kachelmzyer
D. Rankin

P. Bader
L. Treb
I. We&e
R. Martinsor!

-

POS. 73520, Yard Clerk
Bagg/Genl h Rel Yd Clk
Pos. 64520. Yard Clerk

Relief Yd Clk
Pos. 61150. Agent

62000, Agent
24460,Cashior
47750, Agent

Pos. 58100,:Agent
70450, Agent
58200, Agent
59250, Agent
59290, Opr-lever  1
59300, Opr. Lever 2
5.9310, Opr. Lever 3

Relief Opr.
69420, Operator

Relief Opr.
10250, Chief Clk.
12330, Sec'y
l2210, Ream. elk.
12260, Chief Clerk
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Mitchell
11
II

Mobridge
Montevideo
Murdo
Parker
Rapid City

,I
Redfield
Sioux city

,I
II
II
11
II
I,
II
II
(1

Sioux Falls
II
11

Yankton

R. Miner
G. Albert2
3. Kirscbmsnn
H. A. Tisch
c. Piggot
E. Fischer
M. Beck

R. A. Stolen
John Krohn
James Krohn
F. Coury
M. Franken
D. Friedenbacb
Glenn Malloy
R. Blessing
E. Flair
R. Hoberg
3. &sling
I. Carey
J. Bjorkman
F. L. Tulley
T. Stallman

53400, Trainmaster Clk.
61500, Agent
61510, Chief Clerk
68530, Yard Clk/Opr
66550. Operator
62200, Agent
61250. Agent
62600, Agent

Chief Clerk
71300, Agent
16116, Agent
62830, (hief Clerk
62840, Tariff Clerk
62890, Cb.Rev. Clk.
62900, Operator
629 10, Operator
62920, Operator

Relief Opr.
64710, Rel. Clk/Opr.
64720, Yard Clerk
63160. Agt.-Opr.
63100, Chief Clerk
63140. Yard Clerk
63660, Agent

Where occupants of positions are not listed, same to be determined
by joint check of Carrier's records.

3) Carrier shall be required to compensate all those employes who
were displaced by employes whosepositions  were abolished an addi-
tional eight (8) hours pay at the rate of their assigned positions,
or their protected rate whichever is greater, for November 1, 1979
and for each workday mtil they were returned to service.

Note: The employes and monetary wage due those employes displaced
by employes whose positions were abolished to be determined
by joint check of payroll and other necessary records.

OPINION OF BOARD: This clafmpmtests Carrier's abolishment on October 30,
1979, of forty-six bulletined positions without providing

five wor'king days ' notice to the affected employees. The Organization mein-
tains that the failure to give such notice violates BJle I.2 of the Apeement.
St seeks appropriate compensation for the incumbents of these positions as
well as compensation for other employees displaced by the incumbents as a
result of Carrier's abolition of the positions in question. Carrier defends
on the grow% that the abolition occurred as a result of an em+srgenCy,
fherebyobvisting the need forallynotice to the affected WPloYees,
pursuant to Rule 32(s). Ox-rier also raises certain procedural objections t0
the filing of the claim which are discussed as follows:
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On December 19, 197'7 Carrier filed a position for reorganization
under the Federal Bankruptcy Act, 11 U.S.& g205. Pursuant to that petition,
Judge Thomas R. McMillen of the United States District Court-Eastern Division
appointed Stanley E. G. Hillman, and later Richard B. Ogiltie, as trustee.
On April 23, 1979 Trustee Hillman petitioned the Court to institute an em-
bargo over approximately eighty per cent of Carrier's lines. On June 1, 1979,
the Court denied the Trustee's embargo request.

On August 10, 1979, the Trustee filed a second petition with the
Courtseeking an embargo of certain of Carrier's lines as of October 1, lYi3.
On September 27, 1979 the Court ordered the embargo, effective November 1,
1979 l In addition, the Court's denial of the Trustee's first petition was
reversed by the U. S. Court of Appeals for the Seventh Circuit on October 2,
1979.

Accordingly, on October 26, 1979, Judge McMlllen issued Order No.
22oc. That order directed Richard B. Ogilvie as Trustee of the Chicago,
Milwaukee, St. Paul and Pacific Railroad Company (Carrier) to embargo Qr-
rier's freight operations on certain of its lines effective l2:Ol a.m.
(c.D.T.1, November 1, 197ge The Order reads, in relevant part:

"In accordance with Order No. 220A dated September 27, 1979,
this court's decision dated the same date. and the decision of
the Court of Appeals for the Seventh Circ;it in In Re Chica 0

eMilwaukee, St. Paul and Pacific Railroad Co., Nos. 79-l 9 ,
79-1675? 79-1683, 79-1638 (7th Cir. Oct. 2, 1979), IT IS
HEREBY ORDm that:

1. Richard B. Ogilvie, as Trustee of the Chicago,
Milwaukee, St. Paul and Pacific Failroad Company is
directed to embargo at l2:Ol a.m. C.D.T., on November 1,
1979 all of the Debtor's freight operations on lines
which are not shown on Appendix A, either as solid or
dotted lines, nor listed on Appendix B, or Appendix C.

l ***

5. -4s of November 1, 1979, or as soon thereafter as is
practical, the Trustee shall furlough all employees not rewired
for the,services and operations continued under paragraph 1 or
for the administration of the estate, the protection of the
Debtor's property or the finalization, approval and implementation
of a plan of reorganization." (~hasls supplied. )

On October 30, 1979, Mr. L. W. Harrington, Carrier's Vice President-
Management Services issued a memorandum addressed to "Employes Affected by
Force Reduction" in which he advised the recipients that as a result of the
Court ordered embargo of certain Milwaukee Road lines their positions I'may be
affected by force reduction effective November 1, 1979."

Also on October 30, 1979, Mr. B. J. McCanna, Division Manager,
Minnesota-Dakota Division, issued a "Notice of Abolisbments" to the occupants
of forty-six positions at various of Carrier's facilities. That notice read,
in relevant part:
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"In tiew of the U. S. District Court dlrected embargo
of certain Milwaukee Road Lines, your position is abolished
effective 11:59 p.m. Central Standard l%ne, October g, 1979
under the emergency force reduction provisions of your union
contlad. This WILL confirmverhalsdtice  given you inthis
z-+-ma."

As a result of Cwrier's action, the Organization filed the instant
clarim on December 12, 1979 with Mr. H. C. Neff, Assistant Division Manager -
AdmInistration. It was deniedbyhimonJauuary23,1980.  The claim~as
subsequently handled In the usual manner on the property, whereupon it was
appeal.edtothisBosxdforadjudication.

The Organization co&e& that the aurler's aboution of the
above-referenced positions violates the Agreement between the &les partfc-
WlyRule 12.

Rule I2 reads, in relewnt psst:

"Rule I2 - Reducing Forces

‘ ( a )  I n  r e d u c i n g  f o r c e s , employes whose posit ions are to
b e  a b o l i s h e d  w i l l  b e  g i v e n  n o t  l e s s  t h a n  f i v e  (5) w o r k i n g
days advance notice except:

1. Rules ,  agreements  or ’pract iccs ,  however  established,
that  requi re  advance not ice  to  employes before  abol ish ing
posi t ions or  making force  reduct ions are  hereby modi f ied
to  e l iminate  any requi rement  for  such not ices  under
emeroencv  c o n d i t i o n s  s u c h  a s  f l o o d ,  snd~ s t o r m .  h u r r i c a n e ,
t o r n a d o .  e a r t h o u a k e .  f i r e  o r  l a b o r  disoute  o t h e r  t h a n
as covered by subparagraph 2 below, provided that such
c o n d i t i o n s  r e s u l t  i n  s u s p e n s i o n  o f  a  c a r r i e r ’ s  o p e r a t i o n
i n  whore o r  i n  p a r t . I t  i s  u n d e r s t o o d  a n d  a g r e e d  t h a t
s u c h  f o r c e  r e d u c t i o n s  w i l l  b e  c o n f i n e d  s o l e l y  t o  t h o s e
w o r k  Iocations d i r e c t l y  a f f e c t e d  b y  a n y  s u s p e n s i o n  o f
operat ions. I t  i s  f u r t h e r  u n d e r s t o o d  a n d  a g r e e d  t h a t
notwi thstanding the  foregoing,  any  employe who is  a f -
fected  by  an  emergency force  reduct ion  and repor ts  for
work  for  h is  posi t ion wi thout .  hav ing been prev iously
n o t i f i e d  n o t  t o  r e p o r t , s h a l l  r e c e i v e  f o u r  h o u r s ’  p a y
a t  t h e  a p p l i c a b l e  r a t e  f o r  h i s  p o s i t i o n . If an cmploye
works  any por t lon  of  the  day  he  wi l l  be  pa id  in  accordance
with existing rules.

( c ) W h e n  b u l l e t i n e d  p o s i t i o n s  a r e  a b o l i s h e d ,  n o t i c e  w i l l
b e  p l a c e d  o n  a l l  b u l l e t i n  b o a r d s  i n  t h e  s e n i o r i t y  d i s t r i c t
a f f e c t e d  a n d  a  c o p y  o f  sama’will b e  f u r n i s h e d  t o  t h e  l o c a l
and general chairman. S u c h  b u l l e t i n  n o t i c e  s h a l l  i n c l u d e
t h e  n a m e s  o f  e m p l o y e s  f i l l i n g  t h e  p o s i t i o n s  a b o l i s h e d  af
t h e  t i m e  a b o l i s h e d , ”  (lbphasls  supplied.)
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In the Organization's view, Rule 12(a) is clear and unsmbiguous
in that employees whose positions are abolished must be given five (5)
working days' notice of such abolishment except for the emergency circum-
stances listed in the rule. Obviously, the Court ordered embargo is not
a "flood, snow storm, hurricane, tornado, earthquake, fire or labor
dispute." Thus, the Organization asserts that it is not an emergency
under Rule 12(a).

Furthermore, according to the Organization, the embargo cannot be
considered an emergency even if other events not listed in Rule 12(a) are
deemed to constitute emergencies. This is so because Carrier was well-
aware as of September 27, 1979 that its lines would be embargoed on
November 1, 1979, unless the Court of Appeals reversed the Mstrict Court.
Also, the Organization contends that on October 26, 1.979, the date of
Judge Mdulillen's final order, it advised Carrier's representatives that
they would be in violation of the Agreement if Carrier did not give proper
notice of the abolishmenta resulting from the embargo order.

Additionally, the Organization argues that Carrier's actions in
this dispute violate Rule 32(c), second paragraph. That clause requires
that when all bulletined positions are abolished, "notice will be placed
on all bulletin boards in the seniority district affected and a copy of
same will be furnished to the local and general chairman."  Rule 12(c) is
explicit and allows for no exceptions. Thus, the Organization contends
that Carrier violated the rule when it failed to send copies of the abolish- '
ment notices to either its local or general chairman.

Accordingly, the Organization seeks additional eight hours com-
pensation for the incumbents of the abolished positions for November 1, 19-979
and each work day thereafter until they were returned to service (Item 2 of
Claim). Additionally, the Organization asks that all employees displaced by
those holding the bulletined positions listed above be similarly compensated
(Item 3 of claim).

Carrier, on the other hand, both denies that any violation of
the Agreement exists and raises two procedural objections to the form of
the claim. First, QI?.-rier insists that even if a violation of the Agree-
ment is proven, any award by this Board granting monetary damages would be
in the nature of a penalty and, absent clear language authorizing penalty
payment, violative of the Railway Labor Act. In Carrier's view, the Organi-
zation is seeking suns of money for certain employees for work they did not
prf0l7l. Thus, these employees would be receiving a windfall and Carrier
would be burdened with a penalty were the claim to be sustained as to mone-
tary damages. Carrier notes that the Agreement does not provide for penalty
payment. Therefore, for this Board to award monetary damages where none had
been incurred by the employees involved would mean, in Carrier's view, that
this Board would be mcdifying the provisions of the existing Agreement.
Clearly, the Board does not have the authority to add to, subtract or in
any way, modify those provisions. Accordingly, @rrier concludes that this
Board is without jurisdiction to order any monetary damages in this case.
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Second, Carrier asserts that to the extent the claim asks for
compensation for unnamed individuals or to the extent that it seeks to
ascertain the names of certain individuals by a check of payroll records,
it is invalid. Carrier points out that Item 3 of the claim seeks compen-
sa+ion for "those employes who were displaced by employas whose positioasY
were aboushed. (E&basis Supplied.) The Organization adds, under Item 3,
that "the employes . ..displaced  by employes whose positions were abolished
(are) to be determined by joint check of payroll and other necessary re-
cords. "

Carrier further notes that in Item 2 of the claim four of the
forty-six individuals whose positions were abolished are not named.
Rather, they are identified as follows:

"Fargo 70450, Agent
&&marth Relief Operator
Mitchell 53400: Praimuaster Clerk
Rapid City - , Cnief Clerk

Where occupants of positions are not listed, same to be deter-
mined by joint check of Carrier's records."

.-
Carrier maintains that Item 3 of the claim is invalid in that it seeks compsn-
sation for individuals who are both unnsmed and unknown. Rule 36 of the Agree-
ment requires that "all claims or grievances must be presented in writing by
or on behalf of the emIloyss involved." Thus, according to Carrier, where
the claim is presented, as here, on behalf of unknown and unnamed individuals,
itmustbe dismissed.

In addition, Carrier argues that absolutely no schedule rule and/or
a@-cement between the parties provides for a joint check of Carrier's records
to determine the names of individuals allegedly aggrieved. Thus, it is Car-
rier's position that to the extent that Items 2 and 3 require such a check
to ascertain the names of amieved individuals, they are similarly invalid.

As to the merits of the dispute, Carrier contends that the embargo
ordered by Judge M&illen on October 26, 1979 clearly constitutes an emerg-
ency of the type coptemplated by Rule l2(8)1. Ctlnier notes that the list
of emergencies in that rule is not all inclusive. The phrase "such as"
clearly indicates that "flood, snow storm, hurricane, tornado, earthquake,
fire and labor dispute" are only examples of the type of emergencies which
may occur.

In Carrier's view, a court ordered embargo, to begin at a specific
time on a specific date constitutes an emergency of the utmost magnitude.
In fact, according to Carrier, on a least seven prior occasions the parties
to this dispute have recognized that an embargo constitutes an emergency,
thereby allwing for temporary position abolishments under the provisions
of Rule X2(8)1. Furthermore, Carrier notes that the Interstate Commerce
Commission has specifically recognized that embargoes and even threatened
embargoes constitute emergencies.
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Thus, according to &rrier, the embargo order of the Federal
Court clearly was an emergency within the meaning of Rule E?(a)l. As
such, Carrier was not obligated to give five working days' notice when
it abolished forty-six positions as a result of the embargo order.
Therefore, Qrrier asks that the claim be denied on its merits as well
as on procedural grounds.

Both parties have cited numerous awards of this Board in support
of their respective positions.

The relevant facts of this case are virtually identical with
those in Award ti. 2UA6, decided herewith. The rationale for our de-
cision is set forth in great detail in that case. There we decided that
8s to Carrier's procedural objections, a monetary award is not a penalty
payment. Furthermore, we concluded that to the extent Items (2) and (3)
referred to unnamed or unidentified individuals, .they were invalid,
since Carrier was not obligated to assist the Organization in searching
its records to determine the names of the individuals whose positions had
been abolished. Here Claimants listed as the holders of Positions Xo. 70450,
Agent at Fargo and No. 53&I, Trainmaster Clerk at Wtchell, are readily
identifiable. Harever, those Claimants referred to as "Marmarth, Relief
Operator" and "Rapid City, Chief Clerk" are not readily identifiable, for
no position number or other identifying term is attached to their positions.

s Thus the holders of these two positions are not proper Claimants in this
case. Thus, we conclude that the incumbents of Position Nos. 70450 and
53400 are proper Claimants, while the incumbents of "i.&marth, Relief
Operator" and "Rapid City, Chief Clerk" are not proper Claimants within
the meaning of Rule 36 of the Agreement. Similarly, since Item (3) of
the claim refers to -unnamed'or unknown individuals, it must be dismissed.

As to the merits, we concluded in Award No. 2Ub6 that uder the
facts of that case, as here, the embargo ordered on October 26, 1979 did
not constitute an emergency as contemplated by Rule I2 of the Agreement.
Furthermore, we found that each of the Claimants had received one day's
advance notice of the abolishment of his or her position.

Accordingly, for the reasons set forth above and in Award Ro.
24446 we will award each of the incumbents of the positions listed in
Item (2) of the claim except for the incumbents of "Marmarth, Relief Oper-
ator" and "&Rapid City Chief Clerk", eight hours' pay at the rate of his or
her assigned position or protected rate, whichever is greater, for
November 1. 19'79 and for each dav until he or she returned to service. uo~, ,._ 'A
to a maximum of four days' py. Thus, Items (1) and (2) of the claim ars
sustained to the extent indicated in the Opinion. Item (3) of the claim
is denied.

FIXJIGIGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;



Tlmt the Carrier and the Emplqyes involved in this dispute are
respectively Carrier en& Enpioycs within the meaning of the Fkiltiay Labor
Act, 8s approved June 21, 1934;

That this Division of the Adjustment Emrd has jurisdiction
over the dispute involved herein; and

Tnat the Agreement was violated.

AW A X D

Claim sustained in accordance vith the Opinion.

?iATIONAL RAILZOAD ADJilS5XEI;T  BOARD
By Order of Third. Division

A!EEST: Acting Executive Secretary
Catiollal FEilrosd AQustment Board

- Administrative Assistant

gate3 at chiczgo, Illinois, this 29th day of June 1983.


