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!F&lXDG OF UAIM: ~Claim of the System Gmnittee of the Brotherhood
(CL-9466) that:

1) Carrier violated the Clerks' IUes Agreement in Seniority
District No. 3 when it arbitrari?y reduced forces by
abolishing fifty-nine (59) positrons effective 11:>9'p.m.,
October 31, 1979 without giving the urployes affected
thereby "not less than five (5) working days advance
notice" nor did it issue a standard abolishment notice
as required.

2) Carrier shall nav be required to co&-ate all eqloyes
affected an additional eight (8) hours pay at the rate
of their 'assigned pdsitions which VeTe abolished, or at
their protective rates, whichever is greater, for Noveniber

1, 1979 and for eachworkdayuntil they were returned to
service:

Note : C~airnmts and positions held are 85 follms:

Jefferson - D. D. Shy
Hanil7.a W. M. Baker

L. LaBlurb?
J. E. Beesm
D.Stimscm
J. N. Siedc
X.Mahacek
w. soper

perry A. M. Harrison
R. H. Tolle
X. J. Garrett
B. R. Wyett'
.D. L. Booth
J- wti
L. D. Anderson
L. L. Fister
R. Jackovicb
3. Shafer

28600,
33500,

Agent

Agent
Yard Clerk

33050, Asat
26300, Clerk
27020, Yard Clerk
27030. Yard Clerk
27070, Yard Clerk
2 Relief Clerk

26020,
27950,
34000,
33300,
33310,
33320,

72140

Genl. Clerk
Asat
badmaster Clerk
Yard Clerk
Yard Clerk
Yam3 Clerk
Relief Clerk
Relay opr.

FVotectedEqloye11 ,I



Award Iiuaber 24449
lm2ketl?rrmbv CIA4214

W-tSllUUth C. Klein

Redfield A. D. WoOdfOrd

RodoJell City R. DeWald

TZlM H. Reinier

Mendota

II 28750, Agent

1, 32700, Agent

1, 31650, Age+

11 27600, Agents
$5 42059, Agt. -0pr.

Albert City R. L. Bentley

A. Lockridge

11 31750, Agent

t, 30800, Agent

Cedar Rapid8

.

B.Jeuhrk?g
M. Symond
G. Teachout
J. Dou&erty
J. Won
B. Botz
J. Kelscy
D. H. Buff
L.Dougherty
J. Claypool
D. Peyton
J. V. Green
C. M. Huff
A. J. Wood

88360, Rev.Clk-Gr.A
88Wo. Bill k ECP. Clk

E. L. l%cMckle
J.Keanedy
E. Papesh
K. Slater
A. Atkinson

Clive

Coon Ilapid.8

n. KxiLa
J. S&lo-
F. csnady

E. Schleismaa

00520; Aat. csshier
888lJ0, Bcv.Clk-Gr. A
88900, Keyyunch Opr-Clk -
88910, Rev.Clk-Gr.B
88920, BevX9-Cr.B
889?0, Bev.Clk-Gr.B
689&O, Sill h Exp Clk
869.5'0, Bev.Clk-Gr.A
88960, Bev.Cllc-Gr.A
16926, Agent

T.033s, Rt. Serv. Insp.
33800, Chief Yd Clk
33810,  Yard Clerk
33820,  Yard Clerk
33830, Yard Clerk
33860, Yard Clerk
33870, Yard Clerk

1 , Relief Clerk
2 , Relief Clerk

27040, Yard Clerk

32600, Agent

2BSOc),  Agent

Des Moines JoAm Bucher 10810, Chief Clerk
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Council Bluffs C. Ziegenhom 22870, Usrehouse Foxmxm
M. B. Jensen 33600, Yard Clerk (Ch)
N. R i c e 33610, Ch Yard Clerk
D. Larsen 33620, Ch YL-d Clerk
H. Eerdmsn 33630, Yard Clerk
B. Rodenburg 33640, Yard Clerk
R. Bomr 1 , Relief Clk

2 8 Relief Clk*

Where occupants of positions are not listed, sssze to be determined
by joint check of Carsier's reoords.

3) The Carrier shall be required to compensate all those
eqloyes who were displaced by employes whose positions
were abolished an additional eight (8) hours pay at the
rate of their assigned position, or their protected
rate, whichever is the greater, for November 1, 1979
and for each workday mtil they were returned to service.

Note: 'Ihe employes and monetary wage due those
eqloyes displaced by employes whose positions
were abolished to be determined by joint check
of payroll and other necessary records.-.

OPI?XON OF BOARD: This claim protests~Carrier*s  abolishment ou October 30,
1979, of fifty-nine bulletixd positims without providing

five working days' notice to the affected mployees. The Crrgaanisation maintains
that failure to give such notice violates Rule I2 of the Agreeaed.t. It see'0 ap-
propriate compensation for the incumbents of those positions as veil as compen-
sation for other employees displaced bjr the incmbents as a result of Carrier's
abolition of the positions iz questio% Carrier defends on the gzounds that
the abolition oceurredas a result of an emergency, thereby obviating the need
for any notice to the affected employees,  pursuant to Pule D?(a)* Carrier also
raises certain proceds*l objections to the filing of the claim which are dis-
cussed below.

3s December 19, 1977, Carrier filed a petition for reorganization
under the Federal Banhpptcy Act, 11 U.g.C. 2205. pursuant to that petition,
Judge Thomas R. M&illen of tiie L!uited States District Court-astern Division
appointed Stanley E. G. Hillman, and later Richard 9. Ogilvle as trustee. On
April 23, 1979 Trustee EilLmn petitioned the Court to institute sn embargo oYer
approximately eighty per cent of Carrier's lines. On 3une 1, 1979, the Court
denied the Trustee's embargo request.

On August 10, 1979, the Trustee filed a second petitl.on 5th the Court
seeking an e!nbargo of certain of Em-ier's lizes as of October 1, 1979. 3n
September 27, 1373 the Co;lrt ordered the embargo, effective November 1, 1979-
In addition, the Court's denial of the Trustee~s first petition vas reversed by
the 'J. S. Court of Appeals for the Seventh Circuit on October 2, 1979.
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Accordingly, 03 Otiober 25, 19'79, Judge Md~:illen issued Order No. 220C.
'&at order directed Richard B. Ogilvie as Trustee of the Chicago, Milwaukee,
St. Paul and Dacific Railroad Company (Carrier) to embargo Carrier's freight
operations on certain of its lines effective l2:Ol a.m. (c.D.T.), November 1,
1?79. The Order reads, in relevant part:

"In accordance with Order No. 220A dated September 27, 1979,
Wis Court's decision dated the same date, and the decision of
the Court of Appeals for the Seventh Circuit in In Re chica o
Milwaukee, St. Paul and Pacific Railroad Co., Nos. 79-1 9 ,----+%675,
79-1683, 79-1698 (7th Cir. Oct. 2, 1979), IT IS HEREBY ORDE!RED tkat:

1. Richard B. Ogiltie, as Trustee of the Chicago, Milwaukee,
St. Paul and Pacific Railroad Company is directed to embargo
at l2:Ola.m. C.D.T., on November 1, 199 all of the Debtor's
freight operations on lines which are not shown on Appendix
A, either as solid or dotted lines, nor listed on Appendix B,
or Appendix C.

+***
5. As of November 1, 1979, or as soon thereafter as is
practical, the Trustee shall furlough all employees not re-
quired for the services and operations continued under para-
graph 1 or for the administration of the estate, the protection
of the Debtor's property or the finalization, approval and
implementation of a plan of re0rgani2ati0n." (E4sphaSiS SUpplied.)

On October 30, 1979, b. L. W. Harrington, Carrier's Vice President -
!&nagement Services issued a memorandum addressed to "Rnployes Affected by Force
Reduction" in which he advised the recipients that as a result of the Court
ordered embargo of certain ydlwaukee &Road lines their positions "may be affected
by force reduction effective November 1, 1979."

Also on October 30, 1979, ?66. J. W. Stuckey, Division Manager issued a
notice to the 0ccu~nt-s of fifty-nine positions at a number of Carrier's facilities.
The notice provided, in relevant part, that:

"In view of the U. S. Restrict Court-dF*ected embargo of
certain Xilvaukee Road Lines, your position is abolished effective
11:59 p.m. (C.S.T.), October 31, 1979 under the emergency force
reduction provision of your union contract. This will confirm
verbal advice given you in this regard."

As a result of Carrier's action, the Organization filed the instant claim
on December 12, 1979 with Mr. D. W. Schultz, Assistant Division Manager - Administra-
tion. It was denied by him on January 28, 1980. The claim was subsequently handled
in the usual manner on the property, whereupon it was appealed to this Board for
Adjudication.

l?re Organization contends that the Carrier's abolition of the above
referenced positions violates the Agreement between the parties, particularly
Rulel2.
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Rub 12 reads, in relevant part:

"Ruls 12 - Reducing Forces

( a )  I n  r e d u c i n g  f o r c e s , employes whose posi t ions are  to
be a b o l i s h e d  w i l l  b e  g i v e n  n o t  l e s s  t h a n  f i v e  (5) w o r k i n g
days advance not ice  except :

I. R u l e s ,  a g r e e m e n t s  o r  p r a c t i c e s ,  h o w e v e r  e s t a b l i s h e d ,
t h a t  r e q u i r e  a d v a n c e  n o t i c e  t o  e m p l o y e s  b e f o r e  a b o l i s h i n g
p o s i t i o n s  o r  m a k i n g  f o r c e  r e d u c t i o n s  a r e  h e r e b y  m o d i f i e d
t o  e l i m i n a t e  a n y  r e q u i r e m e n t  f o r  s u c h  n o t i c e s  u n d e r
emeroencv c o n d i t i o n s  s u c h  a s  f l o o d .  snow s t o r m .  h u r r i c a n e ,
t o r n a d o .  earthouake.  f i r e  o r  l a b o r  disoute  o t h e r  t h a n
as covered by  subparagraph 2  below, prov ided that  such
c o n d i t i o n s  r e s u l t  i n  s u s p e n s i o n  o f  a  c a r r i e r ’ s  OparJtiOn
i n  w h o l e  o r  i n  p a r t . I t  i s  u n d e r s t o o d  a n d  a g r e e d  t h a t
s u c h  f o r c e  r e d u c t i o n s  w i l l  b e  c o n f i n e d  s o l e l y  t o  t h o s e
work l o c a t i o n s  d i r e c t l y  a f f e c t e d  b y  a n y  s u s p e n s i o n  o f
o p e r a t i o n s . I t  i s  f u r t h e r  u n d e r s t o o d  a n d  a g r e e d  t h a t
n o t w i t h s t a n d i n g  t h e  f o r e g o i n g ,  a n y  employe w h o  i s  a f -
f e c t e d  b y  a n  e m e r g e n c y  f o r c e  reduction a n d  r e p o r t s  f o r
w o r k  f o r  h i s  posltion w i t h o u t  h a v i n g  b e e n  p r e v i o u s l y
n o t i f i e d  n o t  to r e p o r t , s h a l l ’  r e c e i v e  f o u r  h o u r s ’  p a y
at t h e  a p p l i c a b l e  r a t e  f o r  h i s  P o s i t i o n . ff an employe
w o r k s  a n y  p o r t i o n  o f  t h e  d a y  h e  w i l l  b e  p a i d  i n  a c c o r d a n c e
with e x i s t i n g  r u l e s .

( c ) W h e n  b u l l e t i n e d  p o s i t i o n s  a r e  a b o l i s h e d ,  n o t i c e  w i l l
b e  p l a c e d  o n  a l l  b u l l e t i n  b o a r d s  i n  t h e  s e n i o r i t y  d i s t r i c t
a f f e c t e d  a n d  a  c o p y  o f  tam&will  b e  f u r n i s h e d  t o  t h e  l o c a l

and genera 1 cha i rman. S u c h  b u l l e t i n  n o t i c e  s h a l l  i n c l u d e
t h e  n a m e s  o f  e m p l o y e s  f i l l i n g  t h e  p o s i t i o n s  a b o l i s h e d  at
t h e  t i m e  a b o l i s h e d . ”  (phq?besis  suppl.fed.)

In the Organization's View, Rule E!(a) is clear ani unembiguous  in that
employes whose positions are abolished must be given five (5) working days' notice
of such ebollshment except for the emergency circumst+nces  listed in the rule. Cb-
vioUd.y, the Court ordered embargo is not a "flood, snow storm, hurricane, tornado,
esrthquake, fire or labor dispute."
not an emergency under Rule 12(a).

Thus, the Organization asserts that it is

Furthermore, according to the Organization, the einbarg0  c%XIot be
considered an emergency even if other events not listed in Rule 12(a) are deemed
t0 COtlStitute emergencies. This is SO because Carrier wes well aware rof
*Pkmber 27, 1979 that its lines would be embargoed on November 1, 1979, unless
the Court of Appeals reversed the District court,. -4lsor  the Crgeni7ation contends
thtxt on October 26, 1979, the date of Judge MdW.len's fins1 order, it advised
Wrier's representatives that they would be in violation of the Aeeement if &r-
rier ad not give proper notice of the abolishments resulting from the embargo o&er.

-
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Additionally, the Organization argues that Carrier's actions in this
dispute violste Rule X?(c), second paragraph. That clause requires that when
all bulletined positions are abolished, "notice will be placed on all bulletin
boards in the seniority district affected and a copy of same will be furnished
to the local and general chairn!e.n." Rule 12(c) is explicit and allows for no
exceptions0 Tous, the Organization contemls that Carrier violated the rule
when it failed to send copies of the abolishment notices to either its local
or geDeera1 chairman.

Accordingly, the Organization seeks additional eight hours compen-
sation for the incumbents of the abolished positions for November 1, 1979 and
each work day thereafter until they were returned to service (Item 2 of claim).
Additionally, the Organization asks that all employees displaced by those
holding the bulletined positions listed above be similarly compensated (Item 3
of claim).

Csrrier, on the other hand, both denies that any violation of the
Agreement exists and raises two procedural objections to the form of the claim.
First, Carrier insists that even if a violation of the Agreement is proven, any
award by this Soard mating monetary damages would be in the nature of a penalty
and, absent clear language authorizing penalty payment, violative of the Railway
Labor Act. In Carrier's view, the Organ+sation is seeking sums of money for
cert.&in employees for work they did not perform. Thus, these employees would
be receiving a windfali and Carrier would be burdened with a penalty were the -
claim to be sustained as to monetary damages. Carrier notes that the Agreement
does not provide for penalty payment. Therefore, for this Board to award mone-
tary damages where none had been incurred by the employees involved would mean,
in Csrrier's view, that this Board woStd be mociifying the provisions of the ex-
isting Agreement. Clearly, the Board does not have the authority to add to,
subtract or in any way, modify those provisions. Accordingly, Carrier concludes
that this Board is without jurisdiction to order any monetary damages in this
case.

Second, Carrier asserts that to the extent the claim asks for compen-
sation for unnamed individuals or to the extent that it seeks to ascertain the
names of certain individuals by a check of payroll records, it is invalid. Car-
rier points out that Item 3 of the claim seeks compensation for "those employes
who were displaced by employes Whosepositions wereabolishe8" (-ala suppUs&)
The Organization adds, under Item 3 that "the employes...displaced  by employes
whose positions were abolished (are I to be determined by joint check of payroll
and other necessary records."

Carrier further notes that in Item 2 of the claim seven of the fifty-
nine individuals whose positions were abolished are not named. ilather, they are
identiried only as follows:

"Manilla Position 33500, Yard Clerk
Hendotta Position 42059, Agt.-Opr.
Cedar Rapids - Position 16926, Agent
Cedar Fiapids - Position 03350, Frt. Serv. Insp.
Cedar Rapids - Position 33870, Yard Clerk
Coon Rapids -
Council Bluffs -

Position 28500, Agent
Position 2, Relief Clerk
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"Where occupants of positions are not listed, same to be
determined by joint check of Carrier's records."

Carrier maintains that Item 3 of the claim is inwrlid in that it seeks compensation
for individuals who are both unnamed and down. Role 36 of the Agreement re-
quires that "all claims or grievances mu?ti be presented in writing by or on behalf
of the employas involved." Thus, according to Carrier, where the claim is pre-
sented, as here, on behalf of unknown and unnamed individuals, it must be dis-
missed.

In addition, Carrier argues that absolutely no schedule rule and/or
agreement between the bias provides for a joint check of Carrier's records to
determine the names of individuals allegedly aggrieved. Thus, it is Czrier's
position that to the extent that Items 2 and 3 require such a check to ascertain
the names of aggrieved individuals, they are similarly invalid.

As to the merits of the dispute, Carrier contends that the embargo
ordered by Judge McMillen on October 26, 1979 clearly constitutes an emergency
of the type contemplated by Rule l2(a)l. Carrier notes that the list of emergen-
cies in that rule is not all inclusive. The phrase "such as" clearly indicates
that "flood, snow storm, hurricane, tornado, earthquake, fire and labor dispute"
are only examples of the type of emergencies which ray occur.

In Carrier's view, a court ordered embargo, to begin a,t a specific
time on a specific date constitutes an emergency of the utmost magnitude. In
fact, accord&g to Carrier, on a least seven prior occasions the parties to
this dispute have recognized that an embargo constitutes an emergency, thereby
allowing for temporary position abolishments under the provisions of Rule l2(a)l.
Wthermore, Carrier notes that the Interstate Commerce Commission has specifi-
cally recognized that embargoes and even threatened embargoes constitute emergen-
c i e s .

Thus accoring to Carrier, the embargo order of the Federal Court clearly
was 80 emergency within the meaning of Rule X2(*)1. As such, Carrier was not ob-
ligated. to give five working days' notice when it abolished fifty-nine positions
as a result of the embargo order. Therefore, Carrier asks that the claim be
denied on its merits as well as on procedural grounds.

Both parties have cited numerous awards of this Board in support of
their respective positions.

The relevant facts of this case are virtually identical with those in
Award go. 2w6, decided herewith. The rationale for our decision is set forth
in great detail in that case. There we decided that as to Carrier's procedural
objections, a monetary award is not a penalty pyment. Furthermore, we concluded
that to the extent Items (2) and (3) of the claim referred to unnamed or ,unidenti-
fied individuals, they were invalid. Here seven individuals in Item (2) are un-
named. However they are referred to with sufficient specificity so as to be
readily indentifiable. Thus, all fifty-nine eqloyees referred to in Item 2 of
the claim are proper Claimants, while Item (3) is deemed invalid.
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As to the merits, we concluded in Award lio. 2b#6 that under the
facts of that case, as here, the Court ordered embargo on October 26, 1979 did
not constitute an emrgency as defined by Rule 12 of the Agreement. Furthermore,
we found that each of the Claimants had received one day's advance notice of
the abolishment of his or her position.

Accordingly, for the reasons set forth above and in Award Ho. 2Udt6,
we will award each of the incumbents of the positions listed in Item (2) of the
claim eight hours' pay at the rate of his or her assigned position or protected
rate, whichever is greater for November 1, 1979 and for ea,ch day until he or
she returned to service, up to a maximum of four days' pay Thus Items (1) and
(2) of the claim are sustained to the extent indicated in &he Opinion. Item (3)
of the claim is denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the tiployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor

. Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute invoived herein; and

That the Agreement was violated.

A W A R D

Claim sustained in accordance with the Opinion.

NATIONALRAlLRCADADJUSWN?&RD
By Order of Third Division

ATTEST: Acting Executive SecreL%ary
National Railroad Adjustment Board

BY CT!!&-*
Rosemarie Erasch - Administrative Assis

Dated at Chicago, Illinois, this 29th day Of June 1983.


