
NATIONAL P.AILROADALUUS'IMENTBoARD
Award Number 241i50

PARTIES TO DISPUTE:

sTA- OF aJAm:

THIRD DIVISION Docket Number CL-2k15

Martin F. Schelnman, Referee

(Brotherhood of Railway, AirlIne and Steamship Clerks,
( Freight Handlers, Express and Station Rnployes

~Chi~go, Milwaukee ) St. Paul and Pacific Railroad canpay

Cl&m of the System Committee of the Brotherhood
(CL-9467) that:

1) Carrier violated the Clerks' Rules Agreement in Seniority District
No. 6 vhen it arbitrarily reduced forces by abolishing seventy (70)
positions effective 11:59 p.m.. October 31, 1979 without giving
the employes affected thereby "not less than five (5) vorking days
advance notice" oar did it issue a standard abolishment notice
as required.

2) Carrier shall now be required to compensate all employes affected
an additional eight (8) hours pay at the rate of their assigned
position which was abolished, or at their protected rate, vhichever
is greater, for November 1, 1979 and for eachworkdayuntil  they

Avery

Butte

Deer Lodge

were returned to service:

NOTE: Claimants atid position held are as follows:

Uberton R. E. Christ
G. E. Gruver
A. Aspholm
Karla Fetters
B. L. Patch

Pos. 76960,
II 76980,
1, 76990,

,* 76950,

R. L. Case
R. T. Williams
E. C. Lile

I, 77230,
11 77260,

D. H. Davis 11 76360,
G. D. Todd II 76370,

v. Carlson
J. Knudson

R. kicElderry
D. Ir. KcGuire
N. 9. aoy-nton
R. J. Garvais

Poe. 74010,
7po I
7trO70,
?WO I~. ~.
71;120, ?iae hevisor
7!+050,  Secy
7 6LS0, &=@F=

Operator
Operator
Operator
Relief Opr.
Boardman

Operalt0r
Operator
Relief Operator

Cashier
Warehouse Fmn

Secy to D.M.
File Clerk
FZX Clerk
The Revisor

D. j. Sales
C. Flickelson
B. D. Xrumer

76l480, Operator
76490,  Operator

Xelief A&-Qpr
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Deer hdge

J. W. ficu 76L60, Yard Clerk
B. 8. iisnblin 76L70, Yard Clerk
.7. F. Lay 76520, Yard Clerk
FL J. ydelde Relief Yd Clk
w. H. Scott 7b600, P.F.I.
B. J. Wales 51310, Steno-Cierk
J. S. Eome jl380, Steno-Clerk
E. 3xciphreville 18570, Clerk

Denton

Ik-GUDOIld

J. P. Shznnon

E. C. Reeves

871.50, W-Opr

76800, A&Opr

P&field/
Chateau

Forsyth

D. J. KrLgkt

W. W. Vprlie

Geraldine G. J. Snith

Great Falls D. C. Xorse
14. J. Tesch
3. 3. Shannon

aar1owton D. Lka+on/S.
Tausher

E. M, tiudson
J. PI. Eay
D. M. Lile
E. L. P:cCLffree
E. i. Eunter
J. . 3. Rice
E. J. Stiles

Ha;l,ul

HighWOOd

PI. E. Jones
T. bloat

a . 2. Tzxscher
V. A. Ronnes

7~650, A.&-C+

75800, A&-Opr

78250, A&-Og

78500, Cashier
7Ujj0, Zate d: Gelil.Clk
7Usj0, merator

7950, k=t
7b200, Steno Clerk
75510, Operator

Selief @r/Clk
aelief &t-O?=

75tB0, Yard Clerk
75l4?0, Yard Cierk-cpr
28180, Clerk

78300, heent
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Levistown

Yitinsdale

YIels tone

xiles city

Koore

Eingling

BOUlldUp

Ryegate

Three F'czks

F.. Hathera.
D. C. Calmer
E. J. T?rbton

Pos.  7 7 9 0 0 ,
77910,

V. T. lkonnes

R. L. Kline,
R. D. NcCaffree

J. L. Chqweski
w. A;. Seely
D. E. Flym
L. Zuelke
W. B. Gluyas

Kissoula s. M. Buchaaan
J. L. Waltou
D. Olijuyk
T. J. Burke

77950,

7.959,

iLm&s
' ,

74300,
74770 1

74720,
74730,

76890,
76883,
76860,

B. Robinson

E. W. T-ronaes

2. L. Clck/
Scfia Clark

7 7 4 0 0 ,

75900,

75260, Q-erlt-Opz

P. L. Wash/
Sofia Clark

9. E-uzdikian
J. A. Wester
J. A. Walton
2. L. Short

75400,

75950,
7.55170,
75990,

Docket Number CL-2h215

Agent-Yardlaster
C a s h i e r
Yk-d Clerk

Agent-(&r.

Agent-Opr.
Agent-Q=.

Tr.aixsster Clk
2nd &St. Ch Cpr
2elief @r-Clk
Ysrd c: ctk
Yard Clers

o-parttor
Cashier
R a t e  Clerk
Relief Rate

ClL/CasiCer

dgen?pr .

Agent-Cpr.

as-t
Operator
Operator
Relief A.$-Cpr.

(Where occupants of positions ae not listed, same to be deter-
mined by joint check of carrier's records.)

3) Tne Cazzier shall be requized to coqezsate all those~nD1oye.s
who were displaced by eqloyes whose positicns were abclishsd
s? additional eight (8) hours pay at the rate of theiz assigned
positions, or their protected zate whichever is grsitez, for
Xoveubez 1, 1979 aud for each workday iz?til they were retied
Aa service.

xote: Ttne enplops aid nonetL-y vqs due those exployes tis-
placed by eqloyes i;hose ~'3s itiocs were abolished to be
deterniued by joint check of pq-zoll and o:her necesszy
records.
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GPI.:;IOI;  OF BXRD: 'ibis claim protests Carrier's abolishment on October 29,
1573, of seventy bulletined positions without providing

five workisgdays' zotick t6 the affected employees. The Organization main-
tains that the failure to give such notice violates Rule 12 of the Agreement.
It seeks appropriate compnsation for the incumbents of those positions as
well as compensation for other employees displaced by the incumbents as a
res>ult of Carrier's abolition of the positions in question. Carrier defends
OP "tne grounds that theaboltiion  occurred as a result of an emergency, there-
by obviating the need for azy notice to the affected employees, pursuant to
Rule 12(a). Carrier also raises certain procedural objections to the filing
of the claim which are discussed in detail below.

00 3ecember 19, 1977, Carrier filed a petition for reorganizatioo
under the Federal Bankruptcy Act, 11 U.S.C. 5205. Pursuant to that petition,
Zudge Thomas R. WXillen of .the United States District Court - Eastern Divi-
sion apointed Stadey E. G. Hillnsn, and later Richard B. Ogiltie, as trustee.
On April 23, 1979, Trustee IIillman petitioned the Court to institute an em-
bargo over approximately ei&ty per cent of Carrier's lines. On June 1, 1979,
the Court denied the Trustee's embargo request.

02 A,@ust 10, 19'79 the Trustee filed a second petition with the
Caut seekkg an embargo of certain of Carrier's liaes as of October 1, 1979. .
3n September 27, 1979 the Court ordered the embargo, effective November 1,
r979. In addition, the Court's tier&al of the !Irustee's first petition was
reversed by t'fle U. 5. Court of Appeals for the Seventh Circtit on October 2,
1979.

Accordingly, on 3ctober 26, 1979, Judge Mc%illen issued Order NO. 220~.
'Cat order directed Richazrd 2. 3gilvie as Trustee of the Chicago, Milwaukee,
St. Paul and Pacific Railroad Cornpaw (Carrie?) to enbargo Carrier's frei&t
operations on certain of its lines effective l2:Ola.m. (C.D.T.), November 1,
1379. The Srder reads, in reievint part:

"In accordance with Order No. 22OA dated September 27,
1979, this Court's ckdsion dated the same date, and the
dec;sion of tAe Co,zrt of Aoceals for the Seventh Circuit
in Io Re Chicago, Milwaukee, St. Paul and Pacific Fail-
road Co., Nos. 79-1494, 79-L&75, 79-1683, 79-1698 (7th Cir.
'Jet* 2, 1979), IT IS IlEREBY ORDERJZD that:

1. Richard 5. Dgilvie, as Trustee of the Chicago,
!filvaukee,  St. Paul a3d Pacific Railroad Cornpaw is
directed to embargo at 12:Ol a.m. C.D.T., on I?o-embe? 1,
19'79 all of the Debtor's frei&t operations OD lines
which are oat sham on Appendix A, either as solid or
dotted lines, nor listed 02 Apxndix B, or Appendix C.

5. As of November 1, 1979, or as soon thereafter as is
3r3ctica1, the Trustee s'hall furlo,@ all employees ;10t re-
quired for the services ar^", operations continued lmder para-
graph 1 or for the adminisLsstion  of the estate, the prorotec-
tion of the Debtor's proanrty, or the fioalizstion,  approval
ar3< implementstion of a pllan of reorganization. u (&*sis
SUpplied. )



Oc October 30, 1979, hr. L. W. ;-arrington,  Qrier's Vice Presi33t -
:.;2c?geaent Services issued a ~emorandm 3ddzessed to "Em:loloyes .t.ffe:ted by
porce Reduction!' i-A d 7hici he advised the recipients thete3s a res%Jlt of tie
Cozt ordered embargo of certaiz Xilwa&ee Road lines their positions %ay
be affected by force reduction effective November 1, 1979."

In additioa, 02 October 29, 1979, ace ,day prior to :iarril;gton's
memoranduin, Acting Division i4a;lager D. Ii. Bvurke iss,ded a notice to "non-
operating Craft Xmployes in the following unions..." The notice listed
seventy bulletined positioss and provided in relevant. part that:

"ln view of the U. S. District Court directed e&argo of
certain Milwaukee Road Lines, your position is doolished ef-
fective 11:59 pa.. (C.S.T.), October 31, 1979 under ?;he ener-
gency force reduction provision of yolur uni33 coatzacts,
This will cocfirm verbal advice given you in this regard."

As a result of @rz-ier's action, the Organization filed tie instant
claFm on Decaber l.2, 1979 with E!. G. Y. ITeu, Acting Division Manager-Admini-
stration. It vas denied by Assistant Division Xamger R. 306s oa Jaruary 21,
1920. The claim was subsequently handled in tie usual manner on the property,
whereupo 2 it was appealed to this Board for adjudication.

The Orgatization co&ends that the Carrier's abolition of the above
regerecced positions violates the Agreemeat between the prties, srticularly
Rule 12.

Rule I.2 reads, in relevant part:

"Rule I2 - Reducicg Forces

(a) In reducing forces, employes whose positions are to be
abolished vi11 be g;iven not less than five (5) working days
advance notice except:

1. Rules, agreements or practices, howeiier established,
+&at reqzire advance notice to employes before abolishicg
positions or making force reductions ar? hereby modified
to eliminate any requirement for such notices under
emergency collctitions  such as :?ood, snow storm, hurricane,
tonado, earthquake, fire, or labor disolute other than as
covered by subparagraph 2 below, provided that such condt-
tions res,ult in suspension of a crrier's operation ;c
whole or in yrt. It is understood ar?d agreed that such
force reductions iiillbe cotiined solely to those work
locations directly affetted by any suspension of opera-
tions e It is further understod acd agreed that nob~itii-
standing the foregoing, any employa who is afTect.4 by ar
emergerxy force reduction and reports for vork for his
position without having bee2 previously notified not to
report, shall receive four hours' pay at the apaiiczble
rate for his position. If an employe works any Fortion
of the day he will be said accordance ;iith existing rules.
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"(c) When bullettied positions ere abolished, notice will
be placed on all bulletin boars in the seniority district
zffected and a copy of same will be furnished to the local
and genenl chairmm. Such bulletin notice shall include
the mmes of employes filling the positions abolished at
the time abolished." (hphssis supplied.)

In the Grganisation's view, Rule 12(a) is clear and unambiguous in
that employes whose positions are abolished must be given five (5) working
days' notice of such abolishment except for the emergency circrunstances listed
in the rule. 9bviously, the Court ordered embargo is not a "flood, snow storm,
hurricane, tornado, earthquake, fire or labor dispute." Thus, the Organization
asserts that it is not an emergency under Rule X?(a).

Furthermore, according to the Organization, the embargo cannot be
considered an emergency even if other events not listed in Rule E'(e) ere
deemed to constitute emergencies. Ed.6 is so because Carrier was well=re
as of September 27, 1979, that its lines would be embargoed on November 1,
1979, unless the Court of Appeals reversed the District Court. Also, the
Organization contends that on October 26, 1979, the date of Judge McMillen's
final order, it advised Carrier's representatives that they would be in tie-
lation of the Agreement. if Carrier did not give proper notice of the abolish-
ments resulting from the embargo order.

Additionally, the Organization argues that Carrier's actions in
this dispute violate Rule 12(c), second paragraph. !Phat clause requires
that when all bulletined positions are abolished, "notice will be placed on
all bulletin boards in the seniority district affected and B copy of same
will be furnished to the local and general chairmsn." Rule 12(c) is explicit
3.~3 allows for no exceptions. Thus, the Organization contends that Carrier
violated the rule when it failed to send copies of the abolishment notices
to either its local or general ~&airman.

Accordingly, the Crrganizetion  seeks additional eight hours compense-
tion for the incumbents of the abolished positions for November 1, 1979 and
each work day thereafter until they were returned to service (Item 2 of claim).
Additionally, the Organization asks that all employees displaced by those hold-
ing the bulletined positions lis+&d above be similarly compensated (Item 3 of
claim) *

Carrier, on the other hand, both denies that any tiolation of the
Agreement exists and raises two procedural objections to the form of the claim.
First, @rrier insists that even if a violation of the Agreement is proven,
any award by this Board granting monetary damages would be in +&e nature of a
penalty end, s.bsent clear language euthorizing penalty pyment, violative of
the Railway Labor Act. In Carrier's view, the Organization is seeking sums
of money for certain employees for work they did not perform. Thus, these
emlzloyees would be receiving a windfall and Czrrier would be burdened with
a penalty were the c1ai-m to be sus"ts.ined  s.s to monetary damages. Carrier
notes that the Agreement does not Provide for penalty payment. Therefore, for
this Board to award monetery dsmages where none had been incurred by the em-
Rloyees involved would mean, in Cszrier's view, that this Board would be modi-
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fying the provisions of the existing Agreement. Clearly, the Eoard does not
have the authority to add to, subtr2ct or in any my, ncd.ify those provisions,
Accordingly, Carrier concludes that this 3oard is without jurisdi-tion to
ordm my mone+ary dzmages in 'his case.

Second, C&rrier asserts <hat to the extent tine claim asks for com-
pensation for !xnnamd i3dititi&ls or to the extent that it seeks to ascertain
the names of certain individuals by a check of psy-roll records, it is invalid.
Carrier points out that Item 3 of the claim seeks compensation for "those en-
ployes who were displaced by employe whose positions were abolished.v$&s
supplied.) The Organization adds, under Item 3 that "the employes...displaced
by employes whose positions were abolished (are I to be determined by joint
check of payroll a!zd other necessary records."

Qrrier further notes that in Item 2 of the claim one of t'ne sever;ty
individuals whose positions were abolished is not named. Rather, he or she is
identified only as follows:

"Deer Lodge - Pos. No0 @G-i'0 P39 Clerk
Where occupants of positions are not listed, same
to be determined by joint check of Carrier's records."

Carrier maintains that. Item 3 of the claim is invalid in that it seeks compen-
sation for individuals yho are both uxxned and unknown. 2O.e 36 of the Apee-
nent requires that "all claixs or grievances must be presented in writing by
or on behalf of the employes icvolwd." Thus, according to Carrier, where the
claim is preserzted, as here, on behalf of aown and unawed icdindals,  it
aust be distissed.

In addition, Cxrrier argues that absolutely Rio stiedtie rfle and/or
agreenent between the parties provides for a joint check of Csrrier's records
to determine the names of individuals allegedly amieved. '?&us, it is Czr-
rier's position that to the extent that Itens 2 and 3 require such a check to
ascertain the names of aggrieved iadividiials, they are siniiarly invalid.

As to the merits of the dispute, Carrier contends that 'te ecioargo
ordered by Judge Mti4illen on Octcber 26,  Y979  clearly coilstitlutes aa emergexy
of the type contemplated by Rule lZ(a)l. carrier notes that tile list Of ener-
gencies ia that rXle is not a11 inclusive. The phrase "such as" clearly indi-
cates that
dispute"

"flood, soow storm, hurricane, tornado, earthquake, fire and labor
are onlyexanples of the tme onL emergencies slhich r0ay 0~9~.

In Carrier's view, a colwt ordered ercbargo, to begic, at a specific
time on a specific date constitutes a= emergency of the ,xtnost. xagzifc6.e.  In
fact, according to Carrier, on &least, seven prior occasiors the rr-rties to
this dispute have recognized that an embargo constitutes as ecergency, tt*Pby
allowi= for tezcporary  position abolistie&s luder the ~;rwtisions  of Zzle
ll22:2)1. P??th*TUlOl-e, Carrier notes t'mt the Interstate Zcx~erce Zccnissior.
has sFecificalla recognize2, that e&ax-goes arid even r;hreat2x(!  dz.rgoes co5
stit~atz eslergexies e
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Tnus, according to Carrier, the embargo order of the Federal Court
clearly was an emergency within the meaning of Rule l2(a)l. As such, Carrier
was not obligated to give five working days' notice when it abolished seventy
positions as a result of the embargo order. Therefore, Carrier asks that the
claim be denied on its merits as well as on procedural grounds.

Both parties have cited numerous awards of this Board in support Of
their respective positions.

The relevant facts of this case are nearly identical with those in
A~srd Iio. 24.446,  dec ided hemM,h. lb ratsoaa1c  f o r  ora decimion i s  sat
forth in great detail in that case.~ There we decided that as to Carrier's pro-
cedural objections, a monetary award is not a penalty payment. Furthermore,
we concluded that to the extent Items (2) and (3) of the claim referred to
unnamed or unidentified individuals, they were invalid. Here, the one unnamed
individual listed in Item (2) is readily identifiable through his or her bul-
letined position number. Thus, all seventy employees referred to in Item (2)
of the claim are proper Claimants, while Item (3) of the claim is deemed in-
valid.

As to the merits, we concluded in Award Mo. 24446  tbat da-
the facts of that case, as here, the Court ordered embargo on October 26, 1979
did not constitute an emergency as defined by Rule I2 of the Agreement. How-
ever, in the instant dispute, Claimants received two days' advance notice of
the abolishment of their positions, since they weTnotified on October 29,
1979 that their positions would be abolished, effective October 31, 1979.

Accordingly, for the reasons set forth above and in Award
No. 2&&,vc W5l.l award each of the incumbents of the positions listed in
Item (2) of the claim eight hours' pay at the rate of his or her assigned
position or protected rate, whichever is greater, for November 1, 1979 and
for each d.t%y until he or she returned to service, up to a maximum of three
days' "2 Thus, Items (1) and (2) of the claim are sustained to the extent
indicated in the Opinion. Item (3) of the claim is denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds: *

'ibat the parties waived oral hearing:

That the Qrrier and the Employes involved in this dispute are
respectively Qrrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 19%;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.
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Claim sustained in accordaxe sritii the atiion.

ATTIST: Acting Executive Secretary
Iiational Railroad Adjustment 3oar3

/ Rosemarie Brasch - Administrative Assistant

i)ated at Chicago, illir?ois, this 29th day of June 1983.


