NAT! ONAL RAILRCAD ADJUSTMENT BOARD
Award Nunber 24450

TH RD DI VI SI ON Docket Kumber (1-24215

Martin F. Scheinman, Ref eree

Brot herhood of Railway, Airline and Steanship O erks,
Frei ght Handl ers, Express and Station Employes

é
PARTI ES T0 DI SPUTE: ( o
(Chicago, M | waukee, St. Paul and Pacific Railroad Company

STATEMENT COF CLAIM: Claim of the System Committee of the Brotherhood
(GL~9467) t hat :

1) Carrier violated the Gerks' Rules Agreenent in Seniority District
No. 6 whem it arbitrarily reduced forces by abolishing seventy (70}
positions effective 11:59 p.m. Cctober 31, 1979 w thout giving
the employes affected thereby "not |ess than five (5) working days
advance notice" rer did it issue a standard abolishment notice
as required.

2) Carrier shall now be required to conpensate all employes affected
an additional eight (8) hours pay at the rate of their assigned
position which was abolished, or at their protected rate, whichever
is greater, for Novenber 1, 1979 and for eachworkday until t hey
were returned to service:

NOTE: O aimants and position held are as follows:

Alberton R E Cheist Pos. 76960, Qperator

G E. Gruver " 76980, Qperator

A. Aspholm " 76990, Qperator

Karla Fetters Relief Opr.

B. L. Patch " 76950, Boardman
Avery R L. Case " 77230, Operator

R T. Wllians " 77260, QOperator

E. C Lile Rel i ef Operator
Butte D. M. Davis " 76360, Cashier

G D. Todd " 76370, Warehouse Fmn

Deer Lodge Y. Carlson Pos. TLO1O, Secy to DM
J. Knudson 7LCLO, File COerk
74070, P2X Cerk

R HeElderry 7L020, The Revi sor

D. K. FHeGuire 72120, Time Zevisor

N. X. Boynton 7L050, Secy

R J. Garvais 7 6L50, Agent/OpT

D. J. Sales 76L80, Oper at or

C. Mickelson 76490, Qper at or

R. D. Erunner Relief Agt-Opr




Deer Lodge

Denton

Drummond

Fairfield/
Chat eau

Forsyth
CGeral di ne

Geat Falls

Harlowton

Haugan

Highwood
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J. W Kicu

B. 4. Haablin
v. F. Loy

R. J. Mjelde

w. H Scotit

B. J. Wiles

J. S. Eorme

E. Zumphreville

J. P. Shannon

E. C. Reeves

D. J. Enignt
W W Vorlie
G J. &Emith

B. G. liorse
¥. J. Tesch
3. 3. Shannon

D. Langston/E.
Tausher

M, Enudson
M. Bay

H. Lile

L. McCaffree
L. Bunter
.3 Rce

J. Stiles

bl m QO o

E. Jones
Hoat

— 10

a. L. Tazuscher
V. A. Tronnes

7660,
76L70,
76520,

76600,
51310,
51380,
18570,
87150,

76800,

78650,
75800,
78250,
78500,

78530,
78550,

75450,
74200,

75510,

75L80,
75L20,
28180,

77150,

78300,
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Yaxd O erk
Yaxrd Clerk
Yard Cerk
Relief Y& Ak
P.7F.I.
Steno-Gierk
Steno-Clerk
Clerk

Lgt-Opr
Agt-Opr

Agi-Opr
Agt-Opr
Agt-cpr

Cashi er
HBate & Genl.Clk
Operztor

Agent

Steno O erk
Qper at or
Relief Opr/Clk
Belief 4Lgt-Opx
Yard O erk
Yard Clerk-Cpr
Clezk

Leent
Helief{ Agt-Opr.

Agent



3)

Lawigtown

Martinsdale

Velstone

Miles City

Missoula

Moore
Ringling

Roundup

Ryegate

Thr ee Ferks
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Fnc I'hthem.
D. C Gilmer
E. J. Trafton

V. T. Trornnes

R L. TQine.
R D. MeCaffree

J. L. Chapweski
M.A . Seely

D. F. Flyan

L. Zuelke

W¥. 2. Gluyas

S. M. BPuchanan
J. L. Walton
D. 0lijnyk

T. J. Burke

R. Robi nson

E. W Tronnes

R. L. Claxk/
ScfiaC ark

P. L. \Wash/
Sofia dark

B. Buzdikian
J. A. Wester
J. 4. Walton
R. L. Sport
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Pos. 77900,
717910,
77959,

75859,

7900,
7115960,

74300,
74770,

74720,
74730,

76890,
76889,
76860,

77400,
755900,

75260,

75L00,

75950,
75970,
75930,

idgent-Yardmaster
Cashier
Yard O erk

Agent-Opr.

Agent-Opr.
Agent-0pr,

Train=aster Clk
2nd tsst. Ch Opr
Aelief Qpr-Clk
Yaxrd C. ¢TX

Yard Clerx

Cperator

Cashi er

Rate Clerk

Rel i ef Rate
Clz/Cashiex

Agenilpr,

Agent-Opr.
dgent-Cpr

igeni-Cpz

AZent
Oper at or

Oper at or
Rel i ef agt-0px.

(Where occupants of positions are notlisted, same to be édeter-
m ned by joint check of carrier's records.)

The Carrier shall be required tO compensate all thosesmployes
who were displ aced by employes wWhose positicns Were abelished

an additional eight (8) hourspay at the rate of th

ir assigned

TP e

positions, or their protected zate whichever is greater, for
Novezber 1, 1979and for each workday until they were returned

to Service.

Tote: The employes and monetary wege due those exmployes dis-
pl aced by employes whose yositions were abolished to be
deterzinad by joint check of payrcll and other necessacy

records.
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CPIION OF BOARD: 'ibis claimprotests Carrier's abolishment on Cctober 2g,
1579, of seventy bulletined positions wthout providing
five working days' notice tc the affected enpl oyees. The Organi zati on nain-
tains that the failure to give such notice violates Rule 12 of the Agreenent.
It seeks appropriate compensation for the incunbents of those positions as
wel | as conpensation for other enployees displaced by the incunbents as a
result of Carrier's abolition of the positions in question. Carrier defends
or the grounds that the sbolttiom occurred as a result of an emergency, there-
by obviating the need for any notice to the affected enpl oyees, pursuant to
Rule 12{(a). Carrier also raises certain procedural objections to the filing
of the claim which are discussed in detail below

00 December 1G, 1977, Carrier filed a petition for reorganization
under the Federal Barkruptcy Act, 11 U.S.C §205. Pursuant to that petition,
Juége Thomas R Meiiillen of the United States District Court - Eastern Divi-

Si on appointed Stenley E. G Hillmen, and later Richard B. ogilvie, as trustee.
On apriy 23, 1979, Trustee Hilliman petitioned the Court to institute an em
bargo over approxi mately eighty per cent of Carrier's lines. On June 1, 1979,
the Court denied the Trustee's enbargo request.

On August 10, 19'79 the Trustee filed a second petition with the
Court seeking an enbargo of certain of Carrier's iines as of Cctober 1, 1979.
on September 27, 1979 the Court ordered the enbargo, effective Novenber 1,
1379, In addition, the Court's denial of the Trusteets first petition was
reversed by the U S. Court of Appeals for the Seventh Cireczit on Cctober 2,
1979.

Accordingly, on October 26, 1979, Judge Maillen i Ssued Order NO. 220C.
That order directed Richard 2. Ogilvie as Trustee of the Chicago, M |waukee,
St. Paul and Facific Railroad Company (Carrie?) to embargo Carrier's freight
operations on certain of its lines effective 12:01 a.m. (C D.T.), Novenber 1,
1379. The Order reads, in relevant part:

"In accordance with Order No. 2204 dated Septenber 27,
1979, this Court's decision dated the sane date, and the
decision Of the Court of Appeals for the Seventh CGrcuit
in In Re Chicago, Milwaukee, St. Paul and Pacific Fail-
road Co., Nos. T79-149L, 79-1&75, /9- , 79-1608 (7/th Cr.
Octe 2, 1979), TP | S HEREBY ORDERED t hat :

1. Richerd 5. 0Ogilvie, as Trustee of the Chicago,
Milwaukee, St. Paul and Pacific Railroad Company is
directed %o edbargo at 12:01 a.m. C. D. T., on Howember 1,
1979 all of the Debtor's freight operations on |ines
whi ch are no* shown on Appendix A either as solid or
dotted lines, nor listed on Apperdix B, or Appendix C

5. As of Novenber 1, 1979, or as soon thereafter as is
orzcticel, the Trustee shall furlough 211 enpl oyees not re-
quired for the services and operations continued under para-
graph 1 or for the administration Of the estate, the protec-
tion of the Debtor's property, or the finalization, approval
and irplementation of a plan Of reorganization. " (Emphesis
SuppliEdt)
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on Cctober 30, 1979, Mr. L. W, Harrington, Carrier's Vi Ce Prasidant
vanagement Services issued a memorandum azddressed t 0 "Euvloyes Affected Dy
Foree Reduction!' iy which he advised the recipients that a2s a resuit of tie
Court ordered enmbargo of certain Milwaukss Road lines their positions "may
be affected by force reduction effective November 1, 1979."

Is}
n

I n addition, on Cctober 22, 1979, one day prior to Harrington's
memorandum, ACting Division Manager D. H. Burke issued a notice to "non-
operating Craft Smployes in the follow ng unions..." The notice |isted
seventy bul | etined positions and provided in relevant part that:

"In view of the U 3, District Court directed embargo of
certain MIwaukee Road Lines, your position is apolished ef-
fective 11:59 p.m. (C.3.T.), Cctober 31, 1979 under the smer-
gency force reduction provision of your uaion coatracts.

This wi || confirm verbal advice given you in this regard.”

As a result of Carrier's action, the Organization filed tie instant
claim on December 12, 1979 with ¥r. G ¥, Neu, Acting Division Manager-Aimini-
stration. It was denied by Assistant Division ianager R Ross on January 21,
1920. The claimwas subsequently handled in the usual manner on the property,
whereupon it was appealed to this Board for adjudication.

s The Organization contends that the Carrier's abolition of the above
referenced pPositions violates the Agreement between the parties, partieularly
Rul e 12,

Rule 12 reads, in relevant part:
"Rul e 12 - Reducing Forces

(a) In reducing forces, enployes whose positions are to be
abol i shed will be given not less than five (5) working days
advance notice except:
1. Rules, agreenents or practices, however established,
that require advance notice to employes before abvolishing
positions or naking force reductions are hereby nodified
to elimnate any requirenment for such notices under
enmer gency conditions such as flood, SNOW StOrm hurricane,
tornado, earthquake, fire, or labor discute other than as
covered by subparagraph 2 bel ow, provided that such condi-
tions result i n suspension of a carrier's operation in
whole or in part. It is understood and agreed that such
force reductrons will be confined solely to those work
| ocations directly affected by any suspension of opera-
tions o It is further understood and agreed that netwith-
standing the foregoing, any employe Wh0o i S affacted by ar
emergency force reduction and reports for work for his
position wthout having veen previously notified not to
report, shall receive four hours' pay at the applicabis
rate for his position. I an employe WOrks any sortion
of the day he will be raid accordance with exi sting rules.
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"(e¢) When bulletined positions are abolished, notice will
be placed on all bulletin boards in the seniority district
affected and a copy of same will be furnished to the | oca
and general chairman. Such bulletin notice shall include
the names of enployes filling the positions abolished at
the tinme abolished." (Emphasissupplied.)

In the Organization's view, Rule 12(a) is clear and unanbi guous in
that employes whose positions are abolished nust be given five (5)working
days' notice of such abolishment except for the emergency eircumstances |isted
in the rule. Obviously, the Court ordered enbargo is not a "flood, snow storm
hurricane, tornado, earthquake, fire or |abor dispute." Thus, the O ganization
asserts that it is not an emergency under Rule 12(a).

Furthermore, according to the Organization, the enbargo cannot be
considered an energency even if other events not listed in Rule 12(a) ere
deemed to constitute energencies. This is so because Carrier was well eware
as of Septenber 27, 1979, that its lines would be enbargoed on November 1,
1979, unless the Court of Appeals reversed the District Court. Aso, the
Organi zation contends that on Cctober 26, 1979, the date of Judge McMillen's
final order, it advised Carrier's representatives that they would be in vio-
lation of the Agreenment. if Carrier did not give proper notice of the abolish-
ments resulting fromthe enbargo order

Additional ly, the Orgenization argues that Carrier's actions in
this dispute violate Rule 12(c), second paragraph. That clause requires
that when all bulletined positions are abolished, "notice will be placed on
all bulletin boards in the seniority district affected and a copy of sane
will be furnished to the local and general chairman."” Rule 12(c) is explicit
and allows for no exceptions. Thus, the Organization contends that Carrier
violated the rule when it failed to send copies of the abolishment notices
to either its local or general chairman.

Accordingly, the Organization seeks additional eight hours compensa-
tion for the incunbents of the abolished positions for Novenber 1, 1979 and
each work day thereafter until they were returned to service (Item2 of clain).
Additional ly, the Organization asks that all enployees displaced by those hol d-
i ng t?e bul I etined positions iisted above be sinmlarly conpensated (Item 3of
Claim °

Carrier, on the other hand, both denies that any violation of the
Agreement exists and raises two procedural objections to the formof the claim
First, carrier insists that even if a violation of the Agreenent is proven
any award by this Board granting nonetary damages would be in the nature of a
penalty end, avsent clear |anguage authorizing penalty payment, viol ative of
the Railway Labor Act. In Carrier's view, the Organization is seeking suns
of money for certain enployees for work thiy did not perform Thus, these
employees Woul d be receiving a windfall and czrrier woul d be burdened with
a penalty wers the claim to be sustained as to nonetary damages. Carrier
notes thst the Agreenent does not provide for penalty payment. Therefore, for
this Board to award monetary damages where none had been incurred by the em-
ployees i nvol ved woul d nean, in Carrier*sview, that this Board woul d be modi-
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fying the provisions of tha existing Agreenent. (Cearly, the Board does not
have the authority to add to, subtract Or in any way, medify those provisions,
Accordingly, Carrier concludes that this Board is Without jurisdiction to
ordar any monetary damages | N this case.

Second, Carrier asserts that to the extent the claimasks for com
pensation for unramed individuals or to the extent that it seeks to ascertain
the names of certain individuals by a check of payroll records, it is invalid.
Carrier points out that Item3of the clai mseeks conpensation for "those em-
ployes Who were di spl aced by employe whose positions were abolished,” (Buphasis
supplied.) The Organi zation adds, under Itemgathat "the employes...displaced
by employes whose positions were abolished (ares to be determned by joint
check of payroll ard other necessary records."

Carrier further notes that in Item2 of the claimone of the seventy
i ndi vi dual s whose positions were abolished is not named. Rather, he or she is
identified only as follows:

"Deer Lodge = Pos. Mo, 74070 FBX O erk
Where occupants of positions are not |isted, seme
to be determned by joint check of Carrier's records.”

Carrier maintains that. Item3of the claimis invalid in that it seeks conpen-
sation for individuals gho are both unnamed and unknown. Rule 360f the Agree-
ment requires that "all ¢laims or grievances nust be presented in witing by

or on behalf of the enployes involwved." Thus, according to Carrier, where the
claimis presented, as here, onbehalf of unknown and unnamed indivudals, it
must be dismissed.

I n addi tion, Carrier argues that absol utely no scheduie rule and/ or
agreesment between the parties provides for a joint check of Carriert's records
to determ ne the nanes of individuals allegedly aggrieved., Thus, it IS Car-
rierts position that to the extent that Items 2 and 3require such a check to
ascertain the names of aggrieved individuals, they are similerly invalid,

As to the nerits of the dispute, Carrier contends that the embarge
ordered by Judge McMillen on Octcber 26,13979cl early constitutes an emergency
of the type contenplated by Rule 12(a)l. Carrier notes that tile list O emer-
gencies in that rule i s not 211 inclusive. The phrase "such as" clearly indi-
cates that "flood, soow storm hurricane, tornado, earthquake, fire and lavor
di spute" are emly examples of the type of energenci es which may cceur.

In Carrier's view, a ecourt ordered erbargo, t0 vegin at a specific
time on a specific date constitutes an energency of the utmost magnitude, IN
fact, according to Carrier, on at least, seven Prior occasicns the partiesto
this dispute have recogni zed that an embargo constitutes an emergency, thersoy
allowing f Or temporary poOSition abolishmerts under the vrovisions Of 2ule
12{a)l., Furthermore, Carrier notes that the Interstate Commarce Commission
has specifically recognized that erbargoes and €VEN threatensed exbargoes con-
stitute emergencies,
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Thus, according to Carrier, the enbargo order of the Federal Court
clearly was an energency within the meaning of Rule 12(a)l. As such, Carrier
was not obligated to give five working days' notice when it abolished seventy
positions as a result of the enbargo order. Therefore, Carrier asks that the
claimbe denied on its merits as well as on procedural grounds.

. Both parties have cited nunerous awards of this Board in support O
their respective positions.

The relevant facts of this case are nearly identical with those in
Award Ko. 2446, decided herewith, The ratiomale for our decision is set
forth in great detail in that case.- There we decided that as to Carrier's pro-
cedural objections, a nonetary award is not a penalty paynent. Furthernore,
we concluded that to the extent Itens (2) and (3)of the claimreferred to
unnamed or unidentified individuals, they were invalid. Here, the one unnaned
individual listed in Item(2) is readily identifiable through his or her bul-
| etined position nunber. Thus, all seventy enployees referred to in Item(2)
of the claim are proper Caimnts, while Item 3)of the claimis deemed in-
valid.

As to the nerits, we concluded in Award No. 24ll6 thatunder
the facts of that case, as here, the Court ordered enbargo on Qctober 26, 1979
did not constitute an energency as defined by Rule 12 of the Agreement. How
ever, in the instant dispute, Cainants received two days®' advance notice of
the abolishnment of their positions, since they were notified on Cctober 29,
1979 that their positions woul d be abolished, effective Qctober 31,1975.

Accordingly, for the reasons set forth above and in Award
No, 2hhl6, we will award each of the incunbents of the positions listed in
Item (2) of the claimeight hours' pay at the rate of his or her assigned
position or protected rate, whichever is greater, for Novenber 1, 1979 and
for each day until he or she returned to service, up to a maxi num of three
days' pay. Thus, [tens (1)and (2)of the claimare sustained to the extent
|né| cated in the Qpinion. Item @3)of the claimis denied.

FI NDI NGS: The Thiré Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.
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A W A X D

G ai msustai ned i n aceordance witn the tpinion.

NATIONAL RAIT.ROAD ADJUSTMENT BOARD
By Crder of Third Division

ATT=ST:  Acting Executive Secretary
National Railroad Adj ust ment Roard

/’, Rosemarie ZRrasch - Administrative ASSI St ant

Dated at Chi cago, Illirois, this 29thday of Jure 1983.




