NATIONAL RATLRCAD ADJUSTMENT BOARD
Award Number 24451
TETRD DIVISION Docket Humber CL-2L216

Martin F. Schelpman, Releree

(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Empdlers, Express and Station Employes
PARTTES TO DISPUTE: { .
(Chieago, Milwaukee, St, Paul and Pacific Railroad Company

STATEMENT OF CLAIM Claim of the System Committee of the Brotherhood
(GL-9L468) that:

1) Carrier violated the COerks' Rules Agreement in Seniority District
No. 7 when it arbitrarily reduced forces by abolishing one hundred
three (103) positions effective 11:59 p.m, October 31, 1979
W thout giving the employes affected thereby "not |ess than five
(5) working days advance notice" nmor did it issue a standard
abol i shment notice as required.

2) Carrier shall now be required to conpensate all empleves affected
an additional eight (8) hours pay at the rate of their assigned
position which was abolished, or at their protecred rate, whichever
is greater, for November 1, 1979 and for each workday until they
were returned to service.

NOTE © Claimants and positions held are as follows:

Aberdeen, Wa J. L. Werner Pos. 85300, Agernt
Bellingham, WA D. V. Finley n 85400, Agent

E. Mrrow n 85410, Barge Clk

E. |. Finley » 85420, Cashier

C V. Lind n 85440, Tel egrapher
Cedar Falls, W J. 0. Irvin n 82250, Agent
Chehalis, Wa J. E. Marion w 85050, Agent

R A Rasmussen n 83060, Qperator

W P. Christensen " 85070, OCperator
Cle Elum, WA J. V. Carter " 82220, Overator
Coeur d'Alene, Id . M Hauck " 83700, Agent-Opr.
Everett, Wa E. R Emenuel Pos. 843k0, Agent'

M R Nicholson 84360, Cashier

S. R Howes 84370, Yard Clk
Kent, Wa E. P. Orn 82800, Agent

L. A Mller 82820, Operator

G G Snith 82830, Operator

M L. Schorbachler Rel.#1 = Agt-Opr.
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Xittitas, wa L, L. Paling §20%0, Operzier
Lynden, Wa |. B Park 85700, Agent
Meléen, WA D. J. 0'Neal 80810, Opem tor
Yorion, Wa N. E Erown 8L850, Agent
Qhello, W A R Freemzn 81600, Agent
A EH. Hake 81640, Operator
D. R Liberty 81650, OCperator
P. J. Xrupa 81670, Operaior
M E, Carzoll Relief Opr.
J. E. Barney 81720, Bill Clexk
2. C OBrien 81630, FPer. Fri.Insp.
Plumrmer, Id R F. Newcombe 80750, Agenz
Port Angeles, Wa J. a. Sanwald 85850, Agent
|. J. BEanify 85860, Cashier
rortland, COr . T. Emerick 86500, Chief Clerk
E. D. Haines 86530, Rate Cerk
J. C. Smith 865L0, Generzl Clerk
s . 2. Walsh 86560, Relief Clk
St. Maries, Id C. N. Bezl 80700, Agent
HE. W. Kelley 80720, Operatior
R. B. Zriscoe BOTLO, Operator
S. E. Kohl 80760, COperator
D. L. Klemmer Relief Opr.
Seatile, ¥Wa R, E. Norman 89720, Asst. Cashier
C. R VWohlers 897L0, Ch. Zev, Clk.
C. J. Fiarnery 2750, Rev, Clx-Gr. 4
N. M. Spiegelberg 89720, Rev, Clk-Gr, 3
I, 3, Cexleicn . 89820, Hev. Cik-CGr. 2
N. C. YcIntrye 82850, Xeypunch Opr-Clk
R. 4. Tettig 89860, Xeypunch Cpr-Clk
D, J. Leenders 8c870, Clerk-Xessengsr
M. J. McFeilly 85880, kssi. Cashnier
¥. C. Eazringten 89200, 2ill & B Clk
G. M, Juricn 83890, isst. Cashier
E. N, VWilcex £92L0, Xeypunch Cpr-Cix
T, W. Cook 89370, Rew. Cik-Gr. 3
Vacant 85280, Rev. Clix=Gr. 3

|
——
!



Seattle, Wa

Spokane, Wa

Sumas, Wa

Tacoma, Wa

Tacomza, Wa
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A s. Zotten Pos., 89990, Rewv. Clk-Gr 3
L. J. Feitig B€300, Ch. Y& Clerk
D. . Grimes 86310, 4sst. Ch.¥d Clx
D, D. Bengs 86320, Asst. Ch.Yd Clk
T, C. Conlin 86330, Asst. Ch. Y& Clk
. D. Eollen 86340, Boardman
L 4. Fettiz 8€370, Weighmaster
. L. Thorndike Relief Clerk Neo. 1
¥. R. Tayl or Relief Clerk No. 2
K. w Johns 81110, Ceshier
E. I, Calaven 80190, Chief Clerk
D. L. 3zown 8113C, Cax Clerk
B. A 3Barker 81150, Yzrd Clerk
S. M Xvasnickz 81140, Weignmaster
¥X. D, Coleman felief Clexk
J. Ruscio 29780, Clerk
I. A Jchnson 85500, Agent
£. S. Lindofrf 80070, Time Revisor
3. J. Xlamn B006BC, A.S.Stenc
B. C Hiippi 80050, Steno
J. E Zjellesvik 130210, Steno Clerk
Vacant 8020, Steno Clerk
W M Rodszide 80100, Janiter
3. A EZar Helief Relay Opr.
R G Gideon 83050, Chief Clerk
F. E TFowell 83060, Cashier
J. M. Hedum 83070, Revising Clk
D. R. Snider 83090, Zzlance Sheei Cl¥
¥. C. Stockinger 83100, Vareshouse Fmn
P. W. Wood 86000, Chies Y& Clk
Y. D. Jcnes 86010, Asst.Ch.Yd Cik
a. R. Morzis 86020, isst. Ch.Yd Clix
G 1. Schosiey 860L0, 3Board Clerk
L. |. Wallace 88180, Zoard Clerk
F. 2. Fuller 86060, Checker
J. R. Zoye 86080, Checker
a. ¥. larxins 86030, Checker
L. X. Price 861L0, Checker
D, L. Wrisht delief Clerk M¥o. 1
L. 4, Uldrickson REelief Clerk No. 2
A. M, Zarr:is Relief Clerk No. 3
D. P, Certwrignt 80020, Diwn.Cax Dist,
J. R. Ward 19020, Clerk (Caz)
T, M. Barmann 1L58C, Crief Qlesk:
B, J. Zutien 15130, Secretary
C. =, Stitss 16020, Crief $eck
D. J. Warmner 15030, Secwetaxy
- ted, same o Te datermined
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3) Carrier shall be required to conpensate all those emploves
vho were di spl aced by employes whose positions were abeclished
an additional eight (8) hours pay at the rate of their
assi gned positions, Or their protected rate whichever
is greater, for November i, 1979 and for each workday
until they were returned to service.

Not e: The enpl oyes and nonetary wage due those enployes
di spl aced by enpl oyes whose positions, were abolished
to be determned by joint check of payroll and other
necessary records.

STINIC OF BOARD: This c¢laim protests Carrier's abolishment on October 30,
1979, of 103 bulletined positions without providing five
, notice to the affected emv1oyeebe The Crganization meintairns
that the failure fo give such notice violztes Rule 12 of the Agresmens, It
pproprizte compensztion for the incumbents of those positions as well
e tion for otner employwes disylaced by the ircumbents a8 2 result
ier's abolition of the positions in cuestion, rrier defenic on the
€ the soclition occctired a8 & result of zn emerg,ncy, tnereoy ob-
need for zpy notice to the affecited employees, pursuant to Rule
i r also raises certaln procedural ovjections to the filing of
ciair wnich are discussed in detail below.

D cn ci-

iled 2 petition for r=zorganization
E205. Pursuant to thet petition,
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erpointed
On Arril 2
vargo over approximstely eighty per cent of

the Court to institute zn em~
...d-rJ.er S .l.lnES. OD. JU.DEB l, 1979,

L N

-

es
?ich’“ﬂ E. Ogilivie, as trustee.
R

.5,

the Court denied the Trust ye’s embargo reguest,
On August 10, 187%, the Trustee filed 2 second petition with the
Court seeking &n embargo o” certzin of Carrier's lines as of Cctoper 1, 1972,

On Septexper 27, 1973, the lourt ordered the enbarge, effective Novemper 1,
1972, In addition, the Clourt's denizl cof the Trustee's first petition was
raversed by the U, 3. Couwrt of Anpeals for the Seventh Cireuit on Dctober 2,

L0979

Lecordingly, on Octover 26, 197%, Judge Meoillen issu=sd Order No. 2202,
Thet order directed Richard Z. Ogilvie as Trustee of the Chiecsgo, Milwaukes,
Ste Paunl ant Smcific Railroad Company (Carrier) to embarzo Carrier's freight
operations on certain of Its lines effective 12:0L z.z. € .D.T.), Hovezber 1,
1373, The Order reads, 1o rzlevant part:

"In zccoréance with Order No. 2204 dated Sepiezber 27, 1973,

this Court's decision dated the same date, and the decision of

the Court of Appezls for the Seventh Clrcult in Im Re Chiczgo,

24 acific Reilrozd Co., ligs. 79-145k,

weukee, 3t. Paul axd P
T 3

l »
S-1875, T9-15633, {7Tth Cir. Oet. 2, 1979), IT IS EERERY
y¥)

District Court - Eastern Division
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"1, Richard B, Cgilvie, as Trustes of the Cnicago, Milwaukee,
St. Paul and Pzeific Railroad Company IS directed to em-
barge at 12:01 a.m, C.D.T., ON November 1, 1579 211 of the
Devtor's freight operations ON lirnes Which are not shown on
Appendi x Aeither as solid or dot%ed linss, nor listed
on Appendix 9, or Appendix C

5. As of Novenber 1, 1979, or as soon thereafter as is
practical, t he Trustee shal | furlough al| employees not
required for the services and operations continued urder
paragraph 1 or for the admirnistration Of the estate, the
protection of the Debtor's prcverty or the finalization
approval and implementation Of a plan Of reorganization.’
(Emphasissupplied.)

On Cctober 30, 1979, Mr. L. W. Harrington, Carrier's Vi ce President-
Managerant Services i ssued a memorandum addressed to "Employes Affected by
Force Reduction" in which he advised the recipierts that as a result =t the
Court ordered embargo of certain Milwaukes Road |ines their positions "cay be
affected by force reduction effective Novembaer 1, 1979."

Al so on Qctober 30, 1979, Mr. D. H, Burke, Acting Division Mznzger,
issued a notice to "non-operating Craft Employes i N the following unions...'
The notice |isted 103 bulletined positions and provided, i n relevant sart,
that:

"In view of the U, S, District Court directed ecbargo

of certain Milwaukes Foad Lires, your position i s abolished

effective 11:59 p.m. Central Standard Time, Cctober 31, 1979

under t he Emergency For ce Reduction provision of your union

contrgct. This will confira verbal advice given you in this

regard.”

As a result of Carrier's action, tie Crganization filed the instant
clai mon Decenber 10, 1979 with ¥r. A Z. Swanson, Assistant Division Marager -
Administration. It was denied by himon Janwary 28, 1380, The claim Was sub~-
sequently handl ed i n the usual manner on the property, whereupon it was ap-
pealed to this Board for adjudication.

The Organi zation contends that the Carrier's acolition of the avove
ref erenced positions violates the Agreenent tetw=en the parties, garticularly
Rul e 12,

Rul e 12 reads, in relevant part:
"Rule 12 - Reducing Forces
(a) In reducing forces, emicyes Whose positions are to

be abol i shed will be given not |ess than five (5) working
days advance notice except:
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1. Rules, agreenents or practices, however established,
t hat recuire zdvance notice t o employes before abolishing
positions or making force reductions sre hereby nodified
t0 eliminate any recuirenment for such notices under
emergency conditions such as flood, snow storm, hurricane,
tornzdo, earthcuske, fire or |abor dispute other than as
covered DY subparagraph 2 bel ow, provided that such condi-
tions result in suspension Of & Carrier's operation in
whole or in part. It is understood and agreed that such
force reductions will be confined solely to those work

| ocations directly affected by any suspension of opera-
tions, It is further understood and agreed that notwith-
standi ng the foregoing, any employe who is affected by
an emergency force reduction and reports for work for his
position W thout having been previously notified not to
report, shall receive four hours' pay at the appliceble

rate for his position, |f an employe works any portion
of the day he will be paid in accordance with existing
rul es.

(e} When tulletined positions are abolished, notice will be
placed on all bulletin boards in the seriority district affected
and a copy of sane will be fernished to the |ocal and general
chairman. Such bulletin notice shall include the names of em-
rloyes filling the positions abolished at tie time abolished."
(Erphesis supplied.)

in the Crearnizationts view, Rule 12{a) i S clear and unambiguous i n
+hat employves whose positiorns are abolished oust be giver five (5) working days'
noti ce of such sbolishment except for the emergency circumstances |isted inthe
rule. Qoviously, the Court ordered smbargo i S not a "floecd, srow storm, hurri-
carne, tornado, earthguzke, fire or |abor dispute." Thus, the Organization as-
serts that it is not an emergency unier Rule 12{a}.

Furtherrmore, according t0o the Organization, the ezbargoe carnnot be
considered an emergency even if other events not listed in Rule 22{a) are
deemed t O constitute emergencies. This i S SO because Carrier was wall aware
as of September 27, 1079 that its |ines woul d be embargoed on November 1, 1973,
unless the Court of Appezls reversed the District Court. Also, the Organization
cortends t hat on Cct ober 26, 1379, the date of Judge Mckillen's finsl order, it
advised Carrier's representatives t hat they woul d be in violation of the Agree-
ment i f Cerrier did not give proper notice Of the abolishments resulting from
the embargo or der.

-+
L

Ly

Additionslly, the Organizetion argues t Carrier's actions in this

ar

8
dispute viclate Rule 12{c), second paragraph, That clzuse reguires that when
all tulletined pesitions are abolished, "notice will be placed on 211 bulletin
boards in the 52ﬂ10r“+v district a?;ebu_d and & copy of same will e furnished
to the loczl znd general chairman, Zule 12{c) is exzlicit and allows for no
exceptions. Thus, the Orga:izatio“ contends thet Cgrrier viclzted the rule when
it falled to send copies of the abolishment notices to either its local or genera

chairman.
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Accordingly, the Organization Seeks additional ei ght hours compensation
for the incumbents of ths atolished positions for November 1, 1279 and each work
day thereafter until they were returned to service (Item 2 of claim}. Addition-
ally, the crganization asks that all employees di spl aced by those hol di ng the
bulletined positions |isted above be simlarly conpensated (Iten 3 of claim).

Carrier, on the other hand, both denies that any violation of the
Agreement exi sts and raises two procedural objections to the form of the claiz.
First., Carrier insists that even if a violation of the Agreement is proven, any
award by this Board granting monetary damages woul d be in the nature of a pen-
alty and, absent clear language aut horizing penalty payment, viol ative of the
Rai lway Labor Act. In Carrier's view, the Organization i S seeking sums of
money for certain employees for work they did cot perform Thus, these ex-
ployees Wwoul d be receiving a windfall and Carrier woul d be burdened with a
penalty were the ¢laim to be sustained as to nonetary damages. Carrier notes
that the Agreenent does not provide for penalty payment. Therefore, for this
Board to award monetary damages Where none had beer! incurred by the ezployees
i nvol ved woul d nean, in Carrier's view, that this 2oard woul d be modifying
the provisions of the existing Agreement. Cearly, +he Board does not have
the authority to add to, subtract or in any way, modify those provisions.
Accordingly, Carrier concludes that this Board is without jurisdietion to
order any nonetary damages iz this case.

Second, Carrier asserts that tO the extent that it Seeks to asesrtain
the names Of certain individuals by a check of payroll records, it is invalid.
Carrier points out that Item 3 of the cl ai mseeks compensation for "thosas
employes Who wer e di spl aced by employes whose positions were abolisheds” (Eaphasis
supplied.) The O gani zation adds, urder Item 3, that "the employes...displaced
by empleyes whose positions were abolished (are) to be determined by joint check
of payroll ard other necessary records.”

Carrier further notes that in Item 2 of the claimtwec of the 1C3
individuals WhoSe positions were abol i shed are not nezmed. rather, they are
identified as follows:

Seattle, Wa. Vacarct 39920 Rev. Clk.-Gr. E
Tacoma, Wa. Vacant 3¢230 Steno derk

Wiere occupants of positions are not listed, same to be deter-
mned by joint check of Carrier's records.

Carrier maintains that Ttem 3 of the ctaim is invalid in that it seeks compen-
sation for individuals who are both unnamed and unknown. Rule 36 of the Agree-
ment requires that "all claims or grievarnces must .oe presented in writing Tty

or on behal f of the employes involved." Thus, according tO Carrier, where thne
claimis presented, as here, on behalf of unknown aznd unnamed irdividuals, it
nust be dismissed

In eddition, Carrier argues that absol utely no schedule rule and/or
agreemernt between the parties provide for a joint check of carrier's records
t0 determine the names of individuals allegedly aggrieved. Thus, it is Car-
rier's position that to the extent that Items 2 =arnd 3 require such a chack
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t0 ascertain the names Of =zggrieved individuals, they are simlarly invalid.

As to the meri&s of tne dispute, Carrier contends that tie embargo
ordered by Judge lMaiillen on October 26, 1979 clearly constitutes an emergency
of the type contermlated by Rule 12(a}l. Carrier notes that the |ist of emer-
cencies In that rule is not all inclusive. The phrase "such zs" clearly in-
dicetes that "flood, snow Sstorm hurricane, tornado, earthquake, fire and
lator dispute”are only exsmwles of the type of emergencies which ny occurs

In Carrier's view, a court ordered erbargo, to begin at a specific
time on @ specific date constitutes as emergency of the utnost magnitude.
In fact, aceordingto Carrier, on at |east seven prior occasions the parties
to +his di spute have recogni zed that an ewbargo constitutes an energency,
therevy allowing fOr temporary position abolishments under the provisions
of Rrule 12(a)l. Furihermore, Carrier notes that the Interstate Cormerce Con-
mission has specificaily recogni zed that embargoes and even threat ened embar-
goes constitute emergencies.

Tnus, according t0 Carrier, the embargo order of the Federal Court
clearly vas an emergency Wthin the meaning of Rule 12(a}l. As such, Carrier
was not obligated tO0 give five working days' notice wher it abolished 103

positicns s a result Of the embargo order, Therefore, Carrier asks that the
claimbe denied on its merits as well as on procedural grounds.

Eoth parties have Cited numerous awards of this Bozrd in support
of +their respective positions.

mhe relevant facts of this case are identical with thosein
Avard Ko, 2kiké deci ded nerewith. Tie rationzale for our decision isset forth
in peat detail in thzt case. There we decided that as to Carrier's proced-
_ural obj ections, =& monetary ward is not a penalty payment. Furithermore, We
coacluded that to the extent Iiems (2) and (2) of the claimreferred to un~
nzmed OF unidentifed individuals, they wereinvalid, EHere, the two unnamed
individusls listed I N Item (2) are readily identifiavle through their bul-
letined positior numbers. Thus, =all 103 employees referred to in Item 32)
of the claim are proper Claiments, vhile ltem({3) of the claimis deemed in-
valid.

Ls to the merits, we concluded in Awerd Ko, 2kkL6 thai under

e fao % case, as here, the Court ordered enmbargo oa Cctober 26, 1272

iid rot constituie an emergency as defined by =ule 12 of the 4greexent. Turther-
re, ve found thet sach OF the Claiments had received one day's advence notice

of tre abolishment Of nis or her position. -

criingly, for the roasons sed forth avove and in Award Ko, 2kbkE,
ch “re ingumbents of the positions listed in Ifem {2) of the
s' vay at the rite of his or her cssizped positiorn or protecied
is greater, for loveriter 1, 1872 and for each day until he Or
s
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FTRDINGE: The Third Divizicn of the Adjustaoent Zoard, uron the whols racoxd
2rnd 211 the evidence, finds and holds:
That the partiaes waived oral hearing;

That this Division of the Adjustment ZToard has jurisdiction
over th2 dispute involved herein; and

That the Agreemeni was viclated,

A W A R D

Claim sustained in sccordance with the Crizion.

TATIONAT PATLROAD ADJUSTHEIT BOARD
By Order of Third Division

r
ATTEST: Acting Exescutive Secretary

lational Rallrozd Adjustment 2oard

Rosemparie Brasch - Adninistrative Assistant

Dated at Chicago, Illinois, this 29th day of June 1983.




