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T. Page Sharp, Referee

(American Train Dispatchers Association
PARTIES IODISPU!IE: (

(Burlington  Eorthera Inc.

STA!lFBlBNT OF (T.ABf: "Claim of the American 'Brain Dispatchers Association that:

(a) Burlington Northern Inc. (hereinafter referred to as "the Carrier")
violated the current Agreement (effective on consummation of merger of Burlington
Northern Inc. on March 3# 1970) between the parties, Article 24 thereof in par-
ticular, when tha Carrier suspended extra train dispatcher M. E. Jones (hereinafter
referred to as "the Claieant") fras the service of the Carrier for a period of ten
(10) days effective l2:01A.M., March 12, 1979 to and including 11:59 P&l,,
March 21, 1979, without pay and when the Carrier made an entry of these charges
on the Claimant's personal record. The record, including the transcript of the
investigation, fails to support the discipline assessment aade by the Carrier
and/or establish guilt on the part of the Claimant. Therefore, the imposition
of discipline was arbitrary, capricious, unwarranted and an abuse of managerial
discretion.

(b) The C%-rier-shall now be required to compensate the Claimant
for the wags loss suffered by him in accordance with Article 24(e) and to clear
the Claimant's personal record of the charges which allegedly provided the basis
for said action.'

OPINION OF BCABD: cm February 5, 1979 a westbound freight train, No. 85, and
its trailing section were near Benz, Montana when the forward

section experienced locomotive problems. The two sections were joined at Benz.
At Forsyth the decision was mada to move all the power to the front and consol-
idate the two sections.

When tha two-section train arrived at Forsyth Yard it was separated SO
that the forward section was west of the east switch and the trailing section was
east of the switch, both sections on the main line track. The east switch was a
dual control switch within CTC territory. The train movements over this switch
are authorized by block signal indications controlled by the Train Dispatcher at
Glendive.

Because of ice it was necessary for the crew to obtain permission to
manually operate the switch so that the power from the trailing section could
enter the siding track int0Forsyt.h Yard. This they did, and the crew pro-
ceeded to take the power through the yard, onto the main line, and then backed
this power up to and coupled with the power of ths fomard section. After this
was done it was necessary to couple the sections. Because the trailing section
was on the east side of the east switch on the main line it was necessary to
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back the forward section through a red block. The Claimant supposedly had
restored power to the east switch and lined it with the aain line.

After the coupling was conplated, the consolidated units were
pulled westward over the east switch at which time some of the train went
down the main line and the remainder of the train traveled down the siding
track and derailed. Rather extensive property damage resulted.

Eight employes were givea identical notices to.attend an Investi-
gatioo. This notice stated:

"Attend investigation in the Public Library at Forsyth,
Montana at 1:CC PM, February 14, 1979 for the purpose of as-
certaining the facts and dsteming (sic)

ET
ur rspoasibility (sic) in

connection with the derailment of Train 5 at the East Switch,
Forsyth, Montana, at approzdmately  6:15 AM, February 5, 1979.

Arrange for representative and/or  witnesses if desired,
in accordance with governing provisions of prevailing schedule
rules.

‘ Please acknowledge receipt by affixing your signature
in the space provided ou copy of this letter."

There was much uucertiiuty at the investigation as to the
proximate cause of the derailment. It was prwad that the east switch had
been aligned into the Forsyth Yard causing the trailing section to follow
that path andderail. There was reasonably conclusive evidence that the align-
ment of the east switch was the result of a run through.

As a result of the investigation Claimant was given a ten day suspension
from service because he was found to have violated Rule 275 of the Consolidated
Coda of operating Rules on the day in question.

Rule 275 reads:

"When a train or engine is stopped by a signal goveming
movement over dual control switches, if no coaflicting move-
ment is evident, a member of the craw must immediately corn--
wnicate with control operator andbs govarnadbyhis instruc-
tions . Such instructions must include information as to the
route to be used. The.instructioas must ba repeated to the
control operator.

"autrol operator may authorize movement over dual control
switches at restricted speed, if control machine indicates
that the dual control switches are lined aad locked for the
route to be used.
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"If controlmachine  does notindicatethatthe dual control
switches are lined and lockad for the route to be used, the. control operator will instruct the member of the crew to oper-
ate the switches to be used by hand as provided in Rule 275 (A)
and proceed at restricted speed."

Claimantwas foundtohave  not compliedwith themaudates of Rule
275. There is substantial evideacs in the record to establish that Claimant
so violated the Rule. l&s Board agrees with the long-standing decisions in
this aad other Divisions that the decision below is not to be upset by this
Board substituting its judgment for that of the hearing officer if there is
substantial evidence in the record, ao mtter how controverted, to establish
a violation. See Second Division Awards %201, 7473, &?23; Third Division
Awsrds 21.290, 2l236, 21241, 2l342, 21442.

However, the inquiryofthisBoarddoas  notendhere. The next
issue to be decided is whether the violation of Rule 275 is conclusive as to
a violation of the charges against Claimant. Nowhere in the long transcript
is the cause of derailment established. The best evidence would indicate
that the switch was ruu through and when the consolidated train was moved in
a westward direction the part of the train that had been on the east side of
east switch proceeded dam the aiding because of the misaligned switch. There
is nothing in the'.record that establishes how the run through was done or who
was responsible. Although it is admitted that Rule 275 was viola&cd it is
cisar that only one route, the main line, was to be utilized and the only evi-
dence in the record establishes that the speed actually traveled was restrictti
speed or slower. The only responsibility for Claimant as to the derailment 13
this instance could only have occurred because of a violation of tie last pra-
graph of Rule 275. If the control !nachine showed that the dual control switch
was not liucd and locked for the main line and Claisant allowed the move to
proceed, his inaction could definitely be a causal factor in the derailment.
IIowvar, in the record tine test!.mony of Claimant was that the control!mchiue
indiuted that the switch was lined for the eain line as it should have been
for the move. This was supported by the testimny of Era!<esmn "sit that he
obsemed the switch points and that they were lined for the movement. Based
upon thi3 uncor&mvartsd testimony this Board must conclude that the latter
mandate of Rule 275Was nottiolated.

This Board does not coadone violations of safety ni!.es. %?n if a
violation had occurred and nothing consequential had resulted, claimant could
navartheless have been &argsd and disciplined accordingly. But in 'he facts
of the instant case Claimntwas only charged with possible responsibility  for
the deraiLsent. Rowhere .in the transcript is it established +bt the iuactions
of) Claimant had auything to do with the derailmeut; !lhe Carrier did not silstain
its burden of proof to show that Claimant shared sons zespoasibility  for the
derailment. The findings of the heariug officar must establish a violation of
the charges. See Awmds 14120, 14339, 14778, 16587, 29962, 20686 ad many
others.
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FINDIKS: The Third Division of the Adjustient Board, upon the whole
record ad all. the evidence, finds ad holds:

That-the parties waived oral hearing;

'Ihatthe Ck-rier end the Bnployes involved Inthis dispute
are respectively Carrier and lhployes within the meadng of the Railway
Lsbor Act, as approved Juae 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreeme;ltvas violated.

A W A R D

claim slzstalned.

NACCNALRAlL3OADADJUS!Lf4EXTBaARD
By Order of !&ird Mvision

A!PTDT: Act- tiecutive Secretary
National Railrosd Adjustment?mrd

Da& at aiC%P, -mist this 29th day of June 1983.


