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Edward L. Suatrup, Referee

(Brotherhcd of Maintenance of Way Rsployes
PARTlEsToDISPUTE:(

(sea- system Railroad

sTAm OF CLAIM: "Clatiofthe System Cmmittee of theBrotherhoodthat:

(1) 'Ihe diseiplinmy demotion of Mfxhine Operator J. D. Dsv-fs, his
disqualification as nm&ine operstor and the ten (10) days of suspension imposed
uponhim for alleged *insubordiliation*  vas arbitrary cs ricious, umarmnted
ami on the basis df unproven charges (System File C-1 P(lj 4X@?-39(&k71) G2).

(2) Mr.J.D.~visbereinstatedas  a nvrchine operatorwith
seniority as such unimpaired, his record be clesred, he be paid for all time
lost and be paid the difference betueen vhat he should have been pid at the
machine operator% rate and what he was paid in a lover rated position until
he is returnedtoworkas amachine opsratorwith seniority as such unjmpaired,"

OPINION OF BOARD: By letter datedJuly 15,19&I Clsimant,James Davis, received
notice to a.tied hearing on July 17, 19&. He was chsrged

with Instbmdination for alleged violation of instructions ou July 14, 1980
while operating bs.llast regulator, BR 43, assigned to Force sm. After post-
ponement, hearing was held onJuly 22, 1980 after which Clsizmnt received, by
letter dated July 3, 1980, notice of discipline which included a fifteen (15)
calendardayactualsuspension (*) anddisqualificationas usachine operntor
on alJ. roadway machines.

The reccdbefore the Board shows that Claimantwas Instructedby
foremsn M. Guthrie to vatch out for wires which controlled street crossing sig-
nals while he was operating a balltxsf regulator at Talladega, Alabama on July 14,
1980. Prior to starting the plowing operation Claiinant testified at the hearing
that he got off the.lpachine and de a visual Inspection for wires and after
seeing none he proceeded with the plwing operation at the crossing. On the
thinipass~bdUa&regulatorripped  out the wires controlling the street
crossing signals.

(*) There is a discrepancy in the record before the Board in Stste-
ment of Claim, on the one hand, and &rrier letter dated July 31, 19&J as-
sessing discipline, on the other. The f-r states that Clainmntreceived
a ten (1O)day suspension ant the latter that Qaimantwas to receive a
fifteen (15) day suspension.
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Organization coutention  is that claim should be s~stalned  on grounds
that Claimant did not camit an'act of insuboz&Lmtion in violation of Carrier
Safety Rule 18 sinoe he pas told to be on the lookout for signalwJ.res and
that he obey& MS order by getting off the equipnt he was operating a&
by making the visual inspection noted above. While it is true that there is
no etideaco whatsoever to 8uggestthatQaimantdefiantlyrefusedto  obeya
cumad in the spirit for exa@e, of prim Board Awsrd.6  Ug, 10538 or
21564 @bird Division! citedbythe Organization, this alom does mtvar-
mant conclnsion that Qsimant my not ham acted insubord.imtely. &sub-
or&Lmtlon is also possible throw neglect or through the awless operation
ofmachinwy, ptulsicul.arly  sovhenan employee is specificallyadvised, at
a giventipy, ona given job, to exercise care and caution. Bovhere inthe
record can the Beard flrd evidence of a sped.fic order to the Clairsantto get
off his eqni-pmentard make a visual inspection of the site he was to plW.
What the record does say, however, which is onrebutted by C!la&sant, is that
he vas told to be on the lookout for signal vires and to use caution ani not
cuttheviresvhileoperatingtheballastregulator. Claimant insubordination
stears fxesnotobeylng this mare gelacml order as the ultimate cutting of the
signal vires, which is not in dispute ,3.n the case, substantiates. Both the
Carder a& the (Irganization present considerable armentatiop in ';he record

' before the Board regarding the tisibility or non-visibility of the signalvin?s
vhich vere cut, as well as infmtion on whether the sigsal.vires were in-
stsUsd according to specifications or not at the location in question. AU
such lines of reasodng take on lessor *ortame in the more general context
of Claimant~s  foreknowledge that signal wires did exist at the location in
question, irrespective of where they were exactly located, a& that Claireant
hadbeen specifically cautioned ani forevsxaed to that effect. lke record
shows, therefore, thatthere is sufficient substantial evidence of probative
value to varmnt conclusion that ClsQsant is guilty as chargad.

With respect to the quanta ofdisciplim  the Boardhas ruledmsny
times in the psst that the role of d.iscipUne is not only punitive but that it
should also provide carrective  ad trsininglaeasures (Second Division Aued 6485
and Third Division Awards 5372  and 19037 inter alla). !Phe assesment by Carrier
of a fifteen (151 cale&ar day actual suspension represents a reasomble ap-
pllcation of this principle. The Board has also gone onrecordnumeroustinres
to the effect that past record c8n reasombly be usedvhen assessing dis~ipU.ne
(Second Division Award 66% aad Third Division Award 23508). Likevise, the Board
has held, in a variety of conterts, that the Collier is in the best position
to "determine the fitness and ability of an employee for a particular position"
('lkird Division Award 2O724). The recordbaforethe  Bmrdiniisputably  shows
that ClaFmant has a history of carelessness vhile operating various pieces of
equipment for the Carrier. Since this is so, Carrier assessment of disqualifi-
cation to opem3t-e Carrier equipment is neither tmreasomble nor capricious arid
this discipline will not be disturbed by the Ward.
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FINDINGS: The Third Division of the Ad,jusfment Board, upon the vhole record
and all the evidence, finds and holds:

!lkatthepsrtiesvaivedoral  hearing;

That the Carrier and the Eknplopes involved in this dispute are
respectively CRmierandE$rployesvlthintheloeanSngof  the psilvay Labor
A&as approvedJune 21,193k;

!Fbat this Divlslon of the AdSustment Board has .lurisdiction
over the dispute immlvedherein; and -

That the Agreementves not violated.

A W A R D

Qaim denied.

NATIONAL RAILROADADJUS'IMEI9T
By order of ThM Division

BOARD

ATEST: Acting.Executive Secretary
National Railroad. Adjustment Board

BY

Dated at Chicago, Illinois, this 29th day of June 1983.


