RATIONAL RAILROAD ADJUSTMENT BOARD
Awvard Namber 2khisg
THIRD DI VI S| ON Docket Number SG-24503

Ed¢ward L. Sunirup, Referce
(Brotherhood of Railrced Signelmen

PARTTES TO DISPUTE: (
(Burlington Northern Railroed Coupany

STATEMENT CF CLAIM: "Claim of the General Cowmittee Of t he Brot her hood of
Railrced Sigmalmen on the BurlingtonNort hern,|nc.:

On behalf of Assistant Sigpmalman X. E. Soper, Everett, Washington,
for paynment of all timelest from Jenuary 10, 1981, through Fevruary 8, 1981,
and any reference ta i nvestigati on hel d December 9, 1980, be cleared from his
persomal recoxd.” (Ceneral Chairman f£ile:SP-81-214. Carrierfile: SI-81-5-21)

OPINION QF BOARD: By letter dated Septenber 16,1980Claimnt, asaistant signal-
man K. E, Soper received noti ce to attend investigation on
September 23,1980t0o ascert ai n facts and determine his responsibility, 1if any,
in connection with compeny vehicle striking overhesd bridge at about 1:30 PM on
September 9, 1980 at Albany, Oregom. Mr. J. S. Seever, sigoal foremen, received
noti ce to attend t&e same investigation. After postponements,t he investigation
Was held on December 9, 1980 after which Claimant received by certified mail on
January 2, 1981 assessment of discipline of thirty (30)daysactual suspension
from servics for violation of Carrier Safety Rules, Foxrm 15CC1, 535(&?,(6)
and (£). Signal foreman Seever was ac(uitted of any responsibility of thei nci -
dent at bar. Bules all egedly violatedbyClaimmnt read, inperti nent part:

«535 {d): Drivers must fasten safety belts andinsist t bat
any passengers d0 likewice,

(e): Drivers mnst exercise care to prevent accident ad

and injury to driver and others by observing all
conditions.

(£): Driver must conply with | egal posted speeds, signs
and signals, apd make complete stops at all Stop
signs.

The record before the Beard ShOWS that Claimant was driving a vehicle,
Boom Truck no.11613,Whi Ch was presumed t0 have a hei ght of10'1". In fact,
however, t he record shows t hat mo One associated with this incident xmew Wactly
how tsll the truck was and Claimant's ovn impression that the helght of the truck
was "in t he neighborhood Of 10 feet” appeared 1O bea common consensus. Tathis
respect it is not emly the obligation of enpl oyees to awoid contravention of
Safety Rules, but it is al so the obligation of the Carrier t0 provi de a sate Work
enviromeent Wherein the obedi ence of sueh Rules are to the advantage of both em=
ployee and t he company. That the Carrier wvas remiss i N carrying out thie duty
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I S witnessed by the fact that the vehicle in question vas not marked With a
height sign. The Board al so notes, in a review of the record before it, &
laxity on the paxrt of the carrferin enforcing the Rules as this relates to
seat belt usage. A Carrier cannot justifiably request the noard to apply
stricto dicto interpretation t 0 its Rul es of Conmduect When it i S aquestion
Of assess| ng substantiel evi dence in a case when such appliecation is CON-
trary to Carrier's own past prectices. The record, therefore, points to
Carrier lexity in clearly marking the hei ght of the vehicle in question

vhl cb sust ai ned damage; | n t he implementation of Rul e 535(d) relatedto

the use of seat belts; amd intesting Its employees On the wani ng and sig-
nificance of Safety Rules. None of this totally absolves Caimnt of re-
sponsibility of the Incident at bar: he could, on his own initiative, have
gotten an accur at e measurement Of the hei ght of the truck; he coul d have
taken the inttiative to havevorna seat bel tvhil e ariving t he truck;

and he coul dhave attempted to negoti at e a different route than the unier-
pass Where the accident occurred I'n view of the ecautionary Signs and Signals
present. \Wile cul pable in part, Clsimant is not cul pable in a whole for

t he aecident whichoccurred. Soxe Of the respomsibility fort he seccident
whi ch occurred on Sept enber g, 1980 nust be shared by the carrier. Discipline
is reduced t 0 a 15 day suspension, and payment limited to actual | 0SS, if any,
during t he remaining 15 days.

FDIDINGS: The Third Division of the Adjustment Board, upon the whol e record
and al | the evidence, £inds and holds:

That the parties val ved oral hearing;

That the Carrier and t he Ewxployes involved i N thi S dispute are
respectively Carrier and Employes within the meaning of the Railway lLabor
Act, as approved June 21, 193k;

Tohat thie Divieion Of t he Adjustwment Boerd has juri
over the dispute involved herein; ang /

The discipline was excessive.
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NATI ONAL RATL.ROAD ADJUSIMENT
By Order of Third Division

ATTEST:  Acting Executive Secretary
Fatiomal RailroadAdj ust ment Board

P / RoSemaTie BIesch - AAMINiBLrative AREistant

Dated at Chicago, Illinois, this 29th day of June 1983.
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