NATI ONAL RATLROAD ADJUSTMENT BOARD
Awar d Nunber 24463
THIRD DI VI SI ON Docket Number CL-2L16L

John B. LaRccco, Referee

(Brotherhood of Railway, Airline and Steanship O erks
( Freight Handlers, Express and Station Employes

PARTI ES TO DI SPUTE: (
(Burlington Northern Railroad Conpany

STATEMENT OF CIATM: Ol ai mof the SystemCommittee of the Brotherhood (GL-9483)
t hat :

1. Carrier violated the Agreement between the parties when, effective
March 17, 1981, it terminated from service M. James A Banks, Extra Tel egrapher,
Gllette, Wom ng.

2. Carrier shall now be required to reinstate M. Janmes A Banks,
Extra Tel egrapher, Gllette, Woning, to the service of the Carrier with
seniority and other rights uninpaired, and pay for loss of time and exonerate
himof all charges in his personal record.

CPI NI ON OF BOARD: On Cctober 29, 1979, Claimant conpl eted and signed an
application formrequesting enployment with the Carrier. Cne
. question asked Claimant if he had been convicted of a crime within the past

seven years. Jainant marked the negative box. Next to the question was an

expl anatory note stating that a conviction would not necessarily disqualify the

applicant from enploynment. The follow ng |anguage is prevalently set forth

above Claimant's signature on the application form

"I certify that all information given in this application
has been carefully conpleted and is correct to the best

of ny know edge and belief. | authorize investigation of
all statements contained in ny application for enploynent.

| UNDERSTAND THAT MISREFPRESENTATION OR OM SSI ON OF FACTS
CALIED FOR HEREI N W LL BE SUFFICIENT CAUSE FOR CANCELIATION
OF CONSI DERATI ON FOR ANY EMPLOYMENT OR TERMINATION OF MY
CONTI NUED EMPLOYMENT WHENEVER SUCH FACTS ARE DI SCOVERED. "
(Enphasis in text.)

On or about April 4, 1978, Cainmant had been convicted of violating a
Woming crimnal statute. According to applicable Womng law, Cainant's
conviction could be annulled and his criminal record stricken after satisfactory
conmpl etion of a one-year probationary period. However, Cainant's conviction was
not annulled until Caimnt brought a notion which was granted by a court order
dated March 26, 1980. The court order stated that Caimant could respond
negatively to all "future i nquiries" regarding the crimnal conviction entered
against himApril 4, 1978.

Prior to the annulnent, the Carrier discovered Caimant's crimnal
record. On March 17, 1980, it summarily term nated O ai mant w thout notice or

heari ng.
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During the appeal of this claimon the property, an April 9, 1980
letter from aimant's attorney was nmade a part of the record. According to
Gaimant's |awer, he had contacted the probation departnment on April 9, 1979 and
the departnent assured him that Caimant's conviction would be annulled. The
| awyer so advised Clainmant. Only after Claimant's termination did the |awer learn
that G aimant's conviction had not been annulled. He took immediate | egal action
| eading to the March 26,1980 annul ment.

The Carrier argues that Caimnt gave a false response on his enpl oyment
application which justified his termination pursuant to the | anguage found in
the enploynment application as well as Rule 7 of the applicable Agreement. The
Carrier submts that giving an untrue answer on the application formvoids the
employment arrangenent. The Organi zation asserts that since the enpl oynent
application states that a prior conviction will not disqualify an applicant
from obtaining enploynent, the Carrier is now barred from using the conviction
to termnate ainmant. The Organization al so contends that O ai mant truthfully
responded on the enployment form because he had a good faith basis for believing
his prior conviction had been expunged from public records. Alternatively, the
Organi zation maintains that the Carrier was obligated to provide O ai mant with
notice and a Rule 18 hearing prior to his dismssal.

Contrary to the Organization's position, the record discloses that
Caimant was termnated for allegedly giving a false response on his enpl oynent
application rather than for his crimnal record. 1In addition, Rule 18,by its
express terms, i S inapplicable' to this particular case since the Carrier's
decision to termnate Caimant was premsed on Rule 7.

Many awards of this Board have ruled that giving false or m sleading
information on an enploynent application is grounds for dismssal: Third Division
Awards Nos. 14274 (lves); No. 20225 (Lazar); No. 21562 (Sickles); No. 2klel
(Suntrup). The issue is whether Cainant provided the Carrier with false or
m sl eadi ng information.

The Carrier, in nmaking routine checks on the veracity of enploynent
applications, nust rely on the accuracy of public records. At the tinme daimant
conmpl eted his application and at the time of his termnation, the Womng public
records clearly showed that Caimnt had been convicted of a crimnal offense.
Thus, when O ainmant checked the negative response to the crimnal conviction
question on his enploynent form he was giving the Carrier msleading information.

However, the record also demonstrates that Caimant was m sinforned
concerning the status of his crimnal record. Wile daimant nust shoul der some
responsibility for the untrue response, he had no specific intent to deceive
the Carrier. Caimnt's conviction could have been (and shoul d have been)
annul | ed before he applied for a position with the Carrier. Under the unique
circumstances of this case, we will reinstate Caimant to service with his
seniority uninpaired but wthout conpensation for tine lost. See Third Division
Award No. 22590 (Rouki s) .
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

-

That the Agreement was viol ated.

A WA RD

C aim sustained in accordance with the Opinion.

NATI ONAL RAI LRCAD ADJusTMENT BOARD

By Order of Third Division
Attest:  Acting Executive Secretary

National Railroad Adjustnment Board

Rosemarie Brasch - Adm nistrative Assistant
Dated at Chi cago,

IIlinois, this 14th day of July 1983.




