NATI ONAL RAI LROAD ADJUSTMENT BOARD
Anar d Number 24469
THIRD DIVISION Docket Number CL-2Lk269

CGeorge S. Roukis, Referee

EBrot herhood of Railway, Airline and Steanship O erks,
Freight Handlers, Express and Station Employes
PARTI ES TO DISPUTE: (

(Chicago, MIwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF CIAIM: O ai mof the System Committee of the Brotherhood (GL-9492)
t hat :

1. Carrier violated the Cerks' Rules Agreement at Nahant, [owa when
it failed and/or refused to award Cerk Position R12 t0o Employe F. A Maas.

2., Carrier further violated the Oerks' Rules Agreenent when it denied
himthe right of investigation in line with the provisions of Rule 22(f).

3. Carrier shall now be required to conpensate enploye F. A Maas
an additional eight (8) hours at the pro rata rate of Clerk Position R1.2 for
April 16, 1980 and continuing for each workday of that position until the
violation is corrected.

L, Carrier shall further be required to pay interest in the anmount
of fifteen (15) percent on all nonies due as stated in Item(3) above, payable on
each anniversary date of this claim

OPI NI ON OF BQOARD: The pivotal issue herein has been frequently decided by
this Board. In the predecessor cases involving the sane
Organi zation and the same Carrier, we had consistently ruled that an enploye is
entitled to an unjust treatnent investigation, pursuant to Rule 22(f), when
sai d employe has been denied a position because of alleged |ack of fitness and
ability. There is nothing in the instant dispute which would warrant a variant
interpretation. Caimant filed a grievance when Carrier refused to accord him
an unjust treatnent hearing. He argues that he was the nost senior enploye and
shoul d have been awarded the Relief Oerk pasition R-1.2 at Nahant, |owa. The
position was, awarded to a junior enploye.

Carrier contends that Rule 22(f) is inapplicable since it may only be
i nvoked when the asserted unjust treatnment is for an offense, occurrence or
circunstance not covered by a rule in the Cerk's Agreement. It avers that Rule
7 covers Claimant's situation and thus his request for an unjust treatment
investigation is wthout Agreenent support.

In our review of these arguments, we do not agree with Carrier's
position. As we pointedly stated in prior precedent awards, such a hearing is
required when an enploye tinely requests it. In Third Division Award No.
23253, involving the sane parties, we held in part that:

"Numerous awards of this Division, involving the sane parties,
have been issued, holding that enpl oyees were entitled to
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unj ust treatnent-hearings under Rule 22(f), or prior simlar

rul es when denied positions because of alleged |ack of fitness
and ability. See Awards 8233, 9415, 9854 and 18922, Al so,

a number of awards involving the sane parties, have been issued
indicating that unjust treatnment hearings were granted in simlar
cases before the disputes were appealed to this Division. Sa=
Awar ds 21615, 22442, 22413, 23050 and 23064,"

W reiterate< this unanbiguous interpretation in subsequent awards involving the
sane parties. See Third Division Awards Nos. 23023 and 24049, Surely, at this
juncture, we would expect that this adjudicative issue has been permanently
resolved. It ill serves the arbitral process when one of the' parties continually
seeks to reverse consistently held judicial determnations. The Principle of

Res Judicata nust apply. W will sustain parts 1, 2 and 3 of the claim except
that with respect to part 3, Carrier is directed to conpensate Cainant the

di fference between what he earned and what he would have earned, if any, when it
failed to award himthe contested position. Part 4 of the claimis deni ed.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

w L o gy (L7 .
That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreenent was viol ated.

A WARD

Claim sustained in accordance with the Qpinion.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

4 Rosemarie Brasch - AdR¥RIRSHradtver ASS| Stant

Dated at Chicago, Illinois, this 1bkth day of July 1983,

-



