NATI ONAL RATIROAD ADJUSTMENT BOARD
) Awar d Number 24. 471
THIRD DIVISIN Docket Number Mw-2L277

George S. Roukis, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DISPUTE: ( _
(Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF CIAIM: ''Claim of the SystemcCommittee Of the Brotherhood that:

(1) The Carrier inproperly and without just and sufficient cause
withheld J. C. Ledesma fromservice for the period beginning on My 12, 1980
and ext endi ng through June 19, 1980 (Carrier's File 11-1500-60-5).

(2) Claimant J. C. Ledesma shall be reinbursed for all conpensation
| oss suffered by himas a result of being withheld fromservice during the claim
period described above."

OPINIOK OF BOARD: On March 10, 1980, C ai nant was placed On & | eave of absence

becsuse 0f a motorcyele acci dent he experienced on March 8, 1980.
Ee returned t 0 workon April 21, 1980 and worked antilMay 12,1980 when he was again
placed ON & leave of absence pending the resul ts of a neurclogieal exanination ordered

" by Carrier's Medical Director. The neurologist's report was forvarded t0 the Medical
Director, by letter dated June 4, 1980, but said report was not reviewed by this of=
ficial until June 13, 1980. Claimant wasreturned to serviceon June 1. 6, 1980,

"I'n defense of his petition, Caimant contends that he was unreasonably
withhel d from service because of Carrier's procedural requirements Which
necessitated the Medical Director's approval. He asserts that the Medical
Director's prolonged del ay in processing his nedi cal exam nation records denied
hi m enpl oynent since he was exam ned by the Neurol ogi st on May 13, 1980.

Carrier contends that it had the right to withhold him from service
since it had a reasonabl e doubt about his physical condition. It avers that
his fainting on February 25, 1930 and his wtorcycl e acci dent on March 8, 1980
warranted the neurological exanination requested by its Medical Director. It
argues that it pronptly arranged for himto be examned at the Wchita Cinic
after he was placed on a | eave of absence on My 12, 1930 and asserts that the
resultin% delay, if any, was caused by the series of medical exam nations
ordered Dy the Neurol ogist and the receipt of the June %, ¥580 neurol ogi cal
report on June 13, 1980,

In our reviewof this case, we agree with claimant's position. Wile
Carrier is correct that it has the ri?ht and the obligation to insure that its
employes are physically and mentally fit to performassigned duties and the
Board's decisional law on this point is enphatically supportive, we believe, in
thi s instence, that Claimant was unreasonably del ayed in returning to work.
Specifically, we have no hard evidence when the Neurologist's report was in
fact, received. The only notational marking on the first page of the June 4,
1980 report is the word, reviewed. not received, and thus, it is possible that.
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the letter arrived earlier than June 13, 1980, Carrier's own adnmission in its
Rebuttal Submission that it was "inexplicably not received in Dr. Khuri's office
until June 13, 1980 rai ses a reasonable presunption that this was so  Moreover,
we have no indication when the transmttal envel ope was postmarked. A letter
shoul d not take nine (9) days to travel fromWchita, Kansas to Chicago,

IIlinois. At best, perhaps four (4) days. Since we cannot definitively conclude
that the Neurol ogist's June 4, 1980 report was received by the Medical Director
on June 13, 1980, we find that Claimant was unnecessarily del ayed when he was
returned to work on June 16, 1980. W do not find that he was delayed prior to
June L, 1980 or the reasonable tinme itwoul d have taken for the June k4, 1980
report to reach the Medical Director. W will award himfive (5) days back pay
for this evident delay.

FINDINGS. The Third Division of the Adjustnment Board, upon the whole record

and all the evidence, finds and holds

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
dispute involved herein; and

That the Agreement was violated.
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(A ai msustained in accordance with the Opi nion.

NATI ONAL RAIIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board
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Dated at Chicago, Illinois, this 1kth dsy of July 1983, SEP 71993
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