NATIONAL RATIROAD ADJUSTMENT BCARD
Anard Number 24476
THIRD DIVISION Docket Number CL-24433

CGeorge S. Roukis, Referee
EBrot herhood of Railway, Airline and Steanship J erks,

Frei ght Handl ers, Express and Statim Emploves
PARTI ES TO DISPUIE: (

[Belt Railway Conpany of Chicago

STATEMENT OF CIATM: Caimof the System Conmittee of the Brotherhood (GL-9554)
t hat :

1. Carrier violated the effective Oerks' Agreement when follow ng
an investigation and hearing on March 23, 1981, it arbitrarily and capriciously
assessed discipline in the form of a reprimand against the record of Mr, Bemnie
Lew s.

2. Carrier shall now be required to remove the reprimand fromMr.
Bennie Lewls' record and cleay his record of the charge placed against him.

and sball compensate him forty-five (45) minutes pay at the pro raza rate of
bhis position for attendingthe investigation.

QPINION OF BOARD: An investigation was held on March 23, 1981 to detern ne
whether O ainmant was responsible for the ten (10) personal
tel ephone calls made from his residence during the month of February, 1981 and
charged to Carrier. Based on the trial record, Carrier concluded that he was
guilty of violating General Rules A J, and R and assessed discipline in the form

of aletter of reprimand. This disposition was appeal ed on both procedural and
substantive grounds.

In considering Claimant's petition,, particularly his arguments that he
was not accorded an objective and impaxrtial appeal s review of the hearing
officer's disciplinary determnation, consistent with Agreenent Rule 27, we agree
that it was prejudicial to his interests for the official assessing discipline to
al so serve as the first step grievance appeals review officer.

In numerous cases dealing with procedural due process issues, we
consistently held that it was not inproper for a Carrier official to ‘assume a
mul tiplicity of roles viz the investigative hearing process when the Gievant's
rights are not adversely affected. Thus, we held that it was permssible for a
Carrier official to wite and serve the investigative notice, conduct the trial
investigation and assess discipline based upon the record evidence. These three
rol es per se, in the absence of pal pable trial misconduct, are not viewed as
precluding an enployee's right to a fair and inpartial investigation.

W do look askance, however, when the same hearing officer also serves
as a witness since this very action po%i:{ptedly destroys the credibility of the
due process system Im a sinilar vein,{we 00k askance when the first step
gri evance appeal s officer is also the same person Who assessed the discipline,
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The independent review and decision at each successive appel late | evel, whether
it is two or three step appeal s process, is plainly |acking when the same person
judges the discipline he initially assessed. Itis a contradiction in terms,
which nulliffes the hierarcbal review process.

In the instant case, we cannot agree that Cainant's appeal was
progressed in accordance with the manifest standards of fairness and due process
set forth in Rule 27. The grievance appeal should have been reviewed by another
person. In Third Division Award No. 8431, which addresses this judicial point,
we held in pertinent part that:

"But the Organization's contention of denial of Cainant's right
of appeal to the 'next higher officer' nust be upheld. The
plain neaning of the language of Rule 22(c), as well as the
intent of the Railway Labor A¢t, is that in a case like this
a first decision on a claimor grievance by a lower Carrier
representative or official may be appealed to one or more
hi gher different officers, including the top or final
decision maker." See also Third Division Award No. 9832,

Tnis decisional rationale is controlling herein. W wll sustain the claim
FINDINGS. The Third Division of the Adj ust ment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Enployes wi thin the neaning of the Railway Labor Act,
as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenment was viol ated.

AW A R D i b

O ai m sust ai ned.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary

e tional Raellroad Adjustment Bgard
- =G L
BYJ Skl g Al s 4

= Rosemari e Brasch - Admnistrative ASSisStant

Dated at Chicago, Illinois, this 14th day of July 1983.




