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Awar d Nunber

THRD DIVISION Docket Hunmber as- 23855
Carlton R Sickles, Referee
(Brotherhood of Railway, Airline and Steanship Clarks,

( Freight Handlers, Express and Station Employes
PARTI ES TO DISPUTE: (

(The Belt Railway Company of Chicago

STATEMENT OF CIATIM: O aimof the System Committee of the Brotherhood (G.-9334) -
that :

1. Carrier violated the effective Cerks' Agreement when it refused
to pernmt Mr. Bemie Lewis to denonstrate his fitness and ability on Position
No. 547 (Valuation Accountant), but rather assigned the position to an enploye
junior in service to dainant;

2. Carrier shall now conmpensate M. Lewis for eight (8) hours' pay
at the pro rata rate of Position No. 547, commencing Septenber 24, 1979, and
continuing for each and every day thereafter that a like violation exists.

CPI Nl ON OF BOARD: This is a "fitness and ability" dispute in which the Claimant
was denied-a position to which he alleges his seniority

entitled him

The previous incunbent retired. In posting the position, among other
things, the qualifications for the position included the followi ng: 'BS wizh a
maj or in accounting or equival ent training and experience.” The position was
awarded to an enploye junior to the Claimant who had a BS in accounting. The
C ai mant objects to the requirenent of a BS Degree in accounting and alleges
that he has sufficient fitness and ability to have been accepted for the position
at least for the thirty days as provided in Rule 8.

The Carrier alleges that an enploye nust be qualified to performthe
duties of the position at the time of his initial assignment and that the purpose
of the qualification period is sinply to enable the Carrier to correct an error
of assuming that a man is qualified when, in fact, he is not.

A review of awards indicated that it has been consistently held that
the term "fitness and ability" means that there is a reasonable probability that
the enploye would be able to performall of the duties of the position within a
reasonabl e time (Award 5348), This does not mean that prior performance is a
necessity (Award 13850) but that the enploye nust have the potential (Award
14762). By the same token, an employe obviously lacking fitness does not have to be
gi ven qualifying time.

There is a presumption that the Carrier nakes a reasonabl e determ nation
of fitness and ability, but this may be rebutted by the Cainmant who does not
have to show beyond a reasonabl e doubt that he possesses the fitness and ability
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required to performthe job (Award 10k24), A Cainmant may show that his job

was in a direct job progression with the vacancy being sought (Award 11279), to
overcone the rebuttable presunption that the Carrier was not arbitrary in making
its determ nation.

In the instant matter, the first issue is the establishment of the
qualifications by the Carrier of a BS Degree with a nmajor in accounting or the
equi val ent experience. The incunbent did not have a degree in accounting

Wiet her the establishment of this requirement that there be a degree
in accounting, in this instance, will be viewed as it applies to the C ai mant
in order to determne whether it was arbitrary. If it could be established that
the setting of this artificial standard was not justified because of the nature
of the position or the standard could not be net by experience and training
sufficient to performthe duties of the position, then it woul d be arbitration.
Wiile the Carrier has the right to enumerate the qualifications necessary for the
performance of the position, it is not privileged to overstate the qualifications
which are necessary to performa particular function unless it is changing the
nature of the position requiring additional qualifications, which would be
accomplished separately fromthe posting of the position under the rules governing
t he determination of pay scales for the various positions covered by the agreement.

Thus, in spite of the specific |anguage of the posting, if an applicant
had sufficient fitness and ability to show that there was a reasonable probability
that he could performall the duties of the posted position, then it would be
arbitrary to establish the college degree requirement or training and experience
equivalent to the college degree requirement if, in fact, these qualifications
went beyond the requirements of the position. Applying this principle to the
Caimant, a review of the education level of the Claimant as well as the type of
experience which he had in his other enploynents shows that first, however
| audatory his continuing education programis, he did not have many accounting
courses and had not done very well in sonme of them A review of his history
shows that he was not in the accounting department and was not in a direct job
progression toward the type of enploynent which he sought which could have
denonstrated the fitness and ability to perform these functions. The record
shows that there was an interview of the Caimant and that he did not appear to
understand rudi mentary accounting terns and that, under the circunstances, it
is not unreasonable that the Carrier representative who interviewed the C ai mant
determned that he did not have the fitness and the ability to performthe
posted position.

For these reasons, we will deny this claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway |abor Act,

as approved June 21, 1934,
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That this Division of the Adjustnent Boarl has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WA RD

d aim denied.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Oder of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

."'/
-
BY 0 0 0 0
Rosemarie Brasch - Adm ni strati ve Assi st ant
Dated at Chicago, Illinois, this 14th day of July 1983.



