
NATIONAL RAIlROAD ADJUSTMENT BOARD 
Award Nmber 2&% 

THIRD DIVISION Docket,Number ~~A410 

Robert Silagi, Referee 

(Brotherhood of Maintenance of Way Employes 
PARTIES TO DISPUTE: ( 

(Denver and Rio Grande Western Railroad Company 

STATEMENT OF CLAIM: "Cl&n of the System Ccmnittee of the Brotherhood that: 

(1) The Agreement was violated when extra gang laborers from the Utah 
.DfvFsion were used to perform track work on the Colorado Division beginning 
July 28, 190 (System File D-22-80/M+30-80). 

(2) Because of the aforesaid violation, the furloughed extra gang 
laborers listed below and all other Track Sub-department employes furloughed 
during the claim period each be allowed pay at their respective rates for an 
equal proportionate share of the total nlmrber of man-hours expended by Utah 
Division extra gang laborers in performing the work referred to in Part (1) 
hereof. 

&dy Sisneros 
R. A. Medrano 
T.Xedina 
J. Clark 
P. Ramirez 
C. A. Nelson 
K. D. Nelson 
R. B. Valdez 
L. E. o?zo?xo 
S. W. Bobian 
V. A. Solano 
J. G. Soto 
S. Aldana 
J. H. Amparan 
A. A. Aragoo 
B. E. Arana 
E. Arias 
R. &Fas 
J. Bustanante 
A. Gonzales 
A. C. Long 
J. R. Meastas 
J. G. Miranda 

D. D. Hartshorn 
C. aeasley 
F. L. Sanchez 
M.'C. Chavez . 
A. G. Garcia 
M. T. l&nick 
I. Martinez 
A. R. Iechuga 
G. P. Ebrales 
S. P. Schoenfng 
J. Sanchez 
M. Tamayo 
S. C. Hernandez 
A. P. Morales 
P. Arana 
F. A. Sanchez 
0. H. Tarrange 
V. E. Esquibel 
A. J. Kimmick 
D. R. Acker 
B. M. Ochoa 
A. Rodriquez 
B. F. Bailey" 

0PINIo~oFBoARD: llha ?CCOF~ shows the follow%ng sequence of events,allof 
which occnrnsd, in1980. 

February 16th. Bulletin l!o. 5 was Issued eotabllshing Ertra Gang 6351 
with cnc fareran, an assistant foremen ami 26 extra &ang laborers on the Utah 
Division. Said gang mm crctivated on or aiwut March 3rd. 



July3-L &iuetinifo. 3gwasissued eat.abUshingErtrs sang 6509wrth 
a forcssn and aa asslstant Loramsn onthe c!olo.ra&mtislon. The bull6tinneglcct.d 
to state the nmber of extrs &eng Lebow positions to be filled. copies of the 
bulletin were sent to the General UmlrEsB of the OrgPniBation ad to all. local 
chairmen. !Ftbcgangl?aa tQbeactlMt%3onJuly28th. 

c *!bag 6351 was abolishad. All IrachiBes and oqul&mant used 
by said gta$%ii%a to C!oloradot.o be placed i~servlcawithGang 6509. 'Ike 
f0lw5n aad tsssistaat fore!aB on mag 6351 returned to their regubu positions. 

~aborsrs cutoif a-aa~sag 6353wera ~oraad thatirtheyhaa aoplsn 
to c~splece ona UU& sectionor gang, they cou~hire outonting 6509 rmtil they 
werebrsaped ordisplacdby C~lars& aectlonMnorlaborer& Seven Cvlorado laborers 
sad twenty-three Utsh laborers were h5redongbng 6509 tobring it to its full cmplement. 

August4tb. Gtmg 6509 comeneed opuatloaa and on September 12th the geng 
was ebolished. 

The Orgaalcation claiasthatthe Cat~Ierviolated Rule 6 vhenitdisregeudd 
seniority rights in using extnx gmg lt%borem tithe Utah Dirision SonlorityBiStriCt 
to perform track work on t$e Cnlom Division Seniori~ District. 'Ihb Organization 
asserts that the Claimants are furloughed ertre gang laborers who hold seniority on 
the Colorado Division 5enlorit.y District ad that at the tire they were furloughed 
they protected their seniority rights in ~anpllana with Fhile E?(c) by..fillng their 
names ad ad&aasas as ixlicatiag their desire for ~~5311. 

The basic issue to be decided Is whether Rule U(c) was oiolated. Ihe 
rule reads, in pertinent pert: 

"whenextrsgsngsaretobc~~sedonortzsnsfvradtoa 
division the regdbsly assigned srtrs ad aedion gangs 
laborer OB such ditision shall be notified the appmdnste 
origimtingd8te,nusberof laborers tobe employsd,sdss 
nesrly a6 possible the location(e) or type(e) of work to be 
puiomed by the crtra gme." 

Qrrier concedes that Bulletin 39 did aotapecifytha nuaber of laborers 
needed on the geang. It asserts thet au& omiesion was a hardless error cured by 
the fSCtth8t~iaPlBtE Should haVV2hlBWBthSt~ fW and ea assistant fore- 
manhad to fuuctionwitha ~gaag" and that7 Cobra& laborars dldbldonami 
were p~.~cad on &mg 6509. (azlier~guestbetlaborcrsaboottabaiurl~~ 
had a responaiblUty to inquire abontthc size of the geng and to ettesptto 
place theznssl~s on the M. Ihe Rule, hcwever, la clearao3ummbigum.m. 
The burden is upcm the Cbrlerto comp~with the Rule la the firstinatnnce. 
Roth- in tie Rule suggests thet when the Gamier fails to eomgly with the Rule, 
by oversi&ht or neglect, the burden then shifts to employas to supply the missing 
elementtithatbyfeilingtodo so the employee are guilty of ~ntrQ&ory 
negligence. 

This3 mviSiOB has COMlSteBtly held that poalt.bms 0~ work wit&In 
si?dfic SenioritydistrictmuStbereeervai foremployes holding seniorityri&i.s 
therein. {s= MU-IS 4667 ad m~ay others,- e.g., ~nud bg&p~ya: "It wss long 
been settled that seniority is a valufible mperty riet.” 1Awax-d 18785 lnvalves 
the Bdme putles sad a fact p3ttern the reverse of the ix&&t awe. IB that Qssc 
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a se&on gang born blorado yap US& to Work in Ut& Whti f~?l@Ca trS& 
-lops of the U&h Divlsfon were available. The Baa;rd held that the Rtah em- 
pl.oyes shculdhavebeenused toparfornrthevork inptaiarenoe to -loyes vho 
bid n&hold seniorityrIghts onthe lltphMvislon. 

Under the facts as show, fn the record in this case, the claim must 
be sustained. 

There remains for disposition an assertion by the Carrier that Claimants 
were not off in force reduction untiL September 2nd the date of their claim. Withot 
prejudice to its earlier position that the claim should be denied, Carrier infers 
that pay, if any, may not comance until said date. The record lacks data with 
regard to the date(s) of furlough of the Clafmants. Such information is undoubtedl) 
in the personal file of each Claimant and thus readily available. We therefore 
direct that each of the Clairants be allcwed pay at his respective rate for an 
equal proportionate share of the total number of man-hours expended by the 23 
Utah Division extra gang laborers in performing work on Extra Gang 6509. The 
share of each Clainant shall be measured at the beginning by the date on which 
said Claimant was furloughed, but no earlier than August kth, the date on which 
Gang 6509 commenced operations, and at the end by September l2th, the date cm which 
the gang was abolished. 

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and 
all the evidence, finds and.hoLds: 

That the parties waived oral hearing; 

That the Carrier and the Fmployes involved in this dispute are 
respectively Carrier and Employes within the meaning of the Railway Labor Act, 
as approved June 21, 1934; 

That this Division of the Adjustment Board has jurisdiction over the 
dispute involved herein; and 

That the Agmement was violated. 

AWARD 

C.la&a sustaIned III acoordan ce with the oplsllon. 

mama RA~OAD AN-USTQSNT aom 
By order of 'rhixd Mvislon 

Attest: Actdng Sxecntlve Secretsuy 
oral Ad&u3aaent Rmrd 

'I 
Rosaaeie Bmsch - Afblnlstza~ve Assistant 

htd at ckhg0, m.i~~i~, thin 14th day of ~tlly 19a3. 


