NATI ONAL RATIRCA D ADJUSTMENT BCARD
Award Nunber 24481

THIRD DI VI SION Docket Number TD-2Lk20
Robert Silagi, Referee
(American Train Dispatchers Association

PARTIES TO DISPUTE: (
(Consol i dated Rail Corporation

STATEMENT OF CLAIM: Claim# 1 - System Docket CR-90

"Caimof the Anerican Train Dispatchers Association that discipline O
sixty (60) days actual suspension for C. B. Barber on G 32 dated 4/28/80 is
harsh, unjust and unwarranted and not substantiated by trial transcript dated

April 23, 1980."
Claim # 2 - System Docket CR-91

"Caimof the American Train Dispatchers Association that discipline of
sixty (60) days actual suspension, tine held ou of service to apply, and
restricted fromholding a position under the Anerican Train Dispatchers Association
Agreenent is unjust, harsh and not warranted by the trial transeript dated
May 14, 1980,"

OPI NION _OF BOARD: Two separate disciplinary actions against C. B. Barber, a
Train Dispatcher with 1.2 years of seniority, were consolidated
by the Enployes in a single ex parte subm ssion.

CaimNo. 1. daimant was ehmrged Wi th excessive absenteei smfrom
March 28 through April 6, 1980, and on April 8, 1980. Clainant testified that
his first period of absence was caused by a "right | ateral epicondylitis",
commonly known as "temnis el bow', which totally incapacitated his right arm At
the hearing, Claimant produced a doctor's certificate, dated April 4th, stating
that O aimnt was under the physician's care, but could return to work on April
7th.  Said certificate was first produced at the hearing held on April 23rd.

Wth regard to the April 8 absence, Cainmant testified that his car
became disabled 4 niles from home during the noon hour. He and his wife had to
wal k hone arriving there about one and one-half to one and three-quarters of
an hour later. He was unable to get a taxi to enable himto get to work by
LP.M, his starting time. Caimnt then telephoned and marked of f.

Over objection by Claimant's representative, the hearing officer
admtted Claimant's service record which indicates that twice before, as recently
as two months prior to the hearing, Caimant had been disciplined for absenting
hinself fromduty. Wiile such evidence may not be considered in determ ning
guilt or innocence of the charges in this case, it is adnissible with respect
to the discipline to be inposed after guilt has been established.

The Enpl oyes' ex parte statement states that "Appellant was not charged
with being absent from duty without permssion. Although the record does not
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go indicate, he appropriately reported in advance, his need to be absent from
worg during the periods involved in this case.” (Bmphasis supplied.) Wnile it
may be true that O ai mant di d notify Carrier in sdvance that he was going to

be absent, the failwre Of the record t 0 contain such information precl udes this
Board, at the appellate | evel, frow taking |t into account.

Tae need for regular and punctual attendance in any industry is beyond
question. More so is it essential in the railroad industry where tine schedul es
are critical. Award 2287'7 =~ Dennis. Based upon the record before us the Carrier
was justified in assessing the discipline which we shall not disturb. It must
be noted that the 60 days' deferred discipline was never served.

CaimNo. 2. daimant was charged with permitting‘three trains to
operate on a track which had been taken out of service to allow maintenance of

way work to be done thereon

Bulletin Order No. 1-8, dated April 30, 1980 took Track No. 3 out of
servi ce between certain points in the Reading Ternminal, Philadelphia. Said
track was renmoved from service between the hours of 8:30 AM and 4:30 P.M on
May 5_ 1983. Three passenger trains were allowed to operate on the out-of-service
track that morning during the prohibited hours. The investigation shows that
G aimant functioned at Wayne Junction where he had jurisdiction over portions
of the railroad oat of service. Bl ock Operator Splelman al SO was assigned
to Wayne Junetiom where he controlled the blocking devices which were supposed
to put the track out of service.

d ai mant testified at the hearing but Spielman di d not. The Employes,
citing Rule 18, contend that Claimant did not receive a fair and inpartia
hearing because the members of two train crews and Spielman shoul d have been
produced by the Carrier. Rule 18 states, "Actual pertinent witnesses to the
offense will be requested to attend the hearing by the Conpany." The short
answer to this objection is that the Carrier did request Spielman to testify
but his representative would not allow himto appear while he was still being
hel d out of service. Presumably Spielman would have been an "actual pertinent
witness to the offense", but it is difficult to see how menbers of the train
crews would so qualify. Be that as it may, there was nothing to prevent
Cainmant or his representative fromrequesting Spielman to testify. The Carrier
of course, has no authority to conpel the attendance of any w tness (Awards
23857-Sharp; 20984-51ickles and ot hers).

The Enpl oyes further contend that the Carrier prejudged O ainmant by
suspending himinmedi ately after a prelimnary inquiry, which, prim facie,
established his involvenent in a serious offense. W hold that the Carrier's
deci sion was nade in good faith based upon probabl e cause. Consequently,
Carrier's decision lies within managerial judgnent and will not be disturbed
Award 16584 - Carey.

The Enpl oyes additionally raised a procedural defense alleging that
Carrier had failed properly to identify the rules allegedly violated by d ai nant.
VW find no nerit to this defense.
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Wth regard to the nerits of the claimthe record discloses the
following: Caimant adnitted that he was aware of Bulletin Order # 1-8.
Claimant testified that at 7 A M, My 5th, when he came on duty, he asked
Spielman whether the latter knew that track number 3 was being renoved from
service at 8:30 AM, and received an affirmative answer. At 8:30 A M dd ainant
told Splelman to take the track out of service and Spielman did so. C ai mant
stated that he did not, however, see Splelman apply the bl ocking device bel ow
16th Street Junction. Upon being telephoned by the conductor of one of the trains
that it was on an out-of-service track, Caimant instructed Spielman to put
bl ocki ng devices on track nunber 3 below 16th Street Junction. Spielmanthen
told Cainmant that he did not know that the section between 16th Street and
Diamond Interlocking was out of service. Cainmant then referred Spielman back
to their earlier conversation when Spielman had told Caimnt that he did know
the contents of the Bulletin Order.

It is apparent frem Claimant's testinony that there are questions of
credibility as to exactly what was said and done by O ai mant and Spielman on the
morning of May 5th. These mght have best been resolved by a confrontation
between the two at the hearing. However, it did not occur so nothing is to be
gained by speculation. Under these circumstances the Carrier's resolution of
credibility nust be accepted. There iS no doubt, however, that 3 trains did
in fact, operate on an out-of-service track thereby creating a potential for
serious mshap. That the Bl ock Operator may be equal ly responsible or even
responsible to a greater degree for a dereliction in duty in no way absolves

»Claimant of blame. A train dispatcher has inportant safety responsibilities.
Hs failure to discharge these responsibilities subjects him+o discipline even
when another is also at fault. Awards 1S461 - Devine; 17761 - Kabaker; 17163 -
Jones; 13399 - O'Gallagher.

Caimant was disciplined by a 60 day suspension which, however, was
deferred except for3 days held out of service. W find no fault with such
discipline. But Claimant was further-further disciplined by being restricted
frw hol ding any position uwmder the Enpl oyes' agreenent; in effect he was
demoted. It is our view that such permanent bar to holding a position under
the Employes' agreenent is an excessive penalty. For the 12 years of his service
irmediately prior to the incident under discussion Caimant's record shows no
| apse in his adherence to safety standards. Were the Carrier sawfit to inpose the
relatively mld penalty of 9 days' suspension a lifetime disqualification from
hol ding a position is disproportionate to the offense. It is too harsh in
view of Caimant's long years of satisfactory service. Wthout in any wanner
minimizing Caimant's responsibility in the instant case we shall restore C ai nant
to his former status as train dispatcher. Awards 5297 = Wyckoff; 15373 - Mesign.

The Carrier did not violate the Agreement as t0 Claim No. 1. 43 tO

Claim No. 2, the permanent disqualifieation of O ai mant as & txrain di spatcher
was excessivliey severe.

TT T
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FINDINGS : The Third Di vi Si on of the Adjustment Boerd, upon the whole record and

al| the evidence, finds and holds:

That the perties waived oral hearing;

That the carrier and t he Employes fuvolved inthis dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
ac approved June 21, 193k4;

_ That thi s Di vi si onof the Adjustment Board has jurisdiction over the
di sput e involved herein; and

That the discipline was excessi ve.

AW ARD

Claim No. 1 is deni ed.

Claim No. 21 S sust ai ned in accordance witht he Opinion.

NATI ONAL. RAILROADADTGSTMERT BOARD
By Order Of Third Division

ATTEST: Acting Executive Secretary
Nat i onal Railroed Adjustment Board

o e T K

u—// Rosemarie Brasch -~ Administrative Assistant

Dated at Chicago, Illinois, thie 1kth day of July 1983. \
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