NATI ONAL RAIIROAD ADJUSTMENT BOARD
Awar d Nunmber 24485
TH RD DI VISION Docket Nunmber CL24564

Edward L. Suntrup, Referee
fBrot herhood of Railway, Airline and Steanship Cerks,

Freight Handlers, Express and Station Employes
PARTIES TO DI SPUTE:

[ Chi cago tmiom station conpany

STATEMENT OF CLAIM_ daimof the System Commttee of the Brotherhood (G1-9575)
that:

1. Carrier violated the provisions of the effective Cerks' Agreement
when it failed to render a decision in appeal taken with the General Manager
of the Carrier on Septenber 11, 1931, within the sixty (60)day tine limt
provided for in Rule 26,

2. Carrier shall now be required to conpensate Henryka Rusni ak
for all time |ost as a result of her suspension fromservice, including the
time she was inproperly withheld from service pending the hearing and that
her record shall be cleared of the charges placed against her.

OPINION OF BOARD: Organi zation claimis based solely on alleged procedural
defect as this relates to application of Rule 260f current

Agreenent. After O aimant, Henryka Rusniak, received notice on My 14, 1981 to

attend an investigation on My 18, 1981 to ascertain her responsibility, if

any, in connection with her allegedly having been found sleeping while covering

her assignment on May 8,1981, she was notified on May 20, 1981 that she

had been found guilty as charged and was assessed fifteen (15) working days' sus=

pensi on witbhout pay. On June 18, 1981 the Organization, over t he signature of t he

| ocal chairman, appealed the discipline to the Conpany's General Supervisor

of Building Services. Om August 14, 1981 appeal was declined by same. On

September 11, 1981 a second appeal was addressed by the Organization to the

General Manager of the Conpany. The Conpany purportadly then answered this

appeal by letter on November 5, 1981 which the Organization states it never

received. By date of Novenber 20, 1981, the Organi zati on purportedlysent a

letter to the Conpany stating that the time limts as stipulated in Rule 26

had been violated and that claimshould be allowed in accordance with this

violation. It is the Company's position that it had not received this piece

of correspondence. A conference was hel d between the parties on Decenber 9,

1981 at which time the appeal was again denied. By letter dated Decenber 10,

1981 the Organi zation discussed the substance, fromits point of view, of the

conference hel d on Decemier 9, 1981 and requested claim allowance on proced-

ural grounds. By letter purpertedly sent on Decenber 22, 1981 the Conpany

deni ed request for settlement on the grounds that the denial reply had been

properly made on Novenber 5, 1981 in accordance with time linits of Rule 26.

Organi zation further states that it never received correspondence of Decenber

22, 1981.
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The Rule i N question reads as fol | ows:

“Rule 26 - Time Limite - Grievances

section 1.

(a) All claims Or grievances must be presented i n writing by
or on behalf Of the employe involved, to the of ficer of the
Commany authorized t 0 r ecei ve same, W t hi n sixty (60) days

from tnﬁe date Of the occurrence ON which t he claim or griev-
ance | S based. Should any such claim or grievance be disal-
towed, t he Company shall, within sixty (60) days from the date
same is filed, notify whoever filed the claim or grievance (the
employe or his representative) in Witing of the ressoms for
suchdisallosance., |f not so notified, the clai mer grievance
shall be allowed as presented, but this shall mot be considered
as a precedent or waiver Of the contentions of the Company as
to other Si M | ar elaims or grievances.

(v) I a disal | owed elaim or grievance i S to be appeal ed, such
appeal must be in writing and must be taken within sixty (60)
days from receipt of notice of disallowance, and t he representa-
tive Oof t he Company shal|l ve notified in writing within that time
of the rejection of his decision. Failing to comply with this
provision, t he matter shall be considered cl 0sed, but this shall
not be considered 88 a precedent or waiver of t he contentions Of
t he employes as t O other similar clsims or grievences, |{ is
understood, however, that the parties may, by agreement, at any
stage Oof the handling of & claim or grievance On t he property,
ext end the sixty (60)-day pericd for either a decision or ap-
peal, Up to and including the highest officer of the Company
designated for that purpose.

(Cc) The requirements outlined in paragraphs (a) and (b), per-
taining to appreal by the employe and deci Si onby the Compeny,
shall govern in appeals taken t0 each succeeding officer, except
in cases of appeal from the decision of the highest officer desig-
mated Dy the Compeny to handl e suck di Sputes. Alclaims or
grievances involved i N adeeision by t he hi ghest desigmated Of -
ficer shall be berred unless within nine (9) months from the date
O said officer's decision proceedings are instituted by the em-
ploye or his duly authorized representative before the appropriate
division of the Kational Reilroad Adjustment Board or 4 system,
group or reglomel boerd of adjustwent t hat has been agreed t 0 by
the parties hereto as provided in Section 3 Second of the Railway
Iabor Act. It is understood, however, that the parties may by
agreement in any particulsr case extend t he nine (9)-momths®
period herein referred to."
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A review of the record before the Board shows that the Organization
deni es having received not only the decisive declination letter of Novenber 5,
1981, but also the letters of Decenber 22, 1981 and an undated notari zed
statement acconpanying this letter.* The Company, em the other hand, affirns
not only that it sent all three docunents by @. s. Mail, but it nakes them part
of the record acconpanying its submission to the Board By means of exhibits.
As an additional point, the Organization rejects validity of these three
documents as part of the record before the Boarl on grounds that they were not
part of the record cmthe property.

The evidentiary impasse as it relates to the instant case would normally
be settled by this Board by reference to precedent cases dealing with conflicting
testimony (Third Division Awards 21612;23085 inter alia), Such prior Awards
have always held that the Board would not substitute its own judgment in cases
of conflicting testinony as long as Carrier position is not so devoid of
probity that its acceptance would not be per se arbitrary and unreasonable. The
I ssue at stake here is the reasonabl eness of the Conpany's affirnmation that it
sent three pieces of correspondence, in two separate letters, all of which
Organi zation claims it never received.

The test of the reasonabl eness of Conpany position that it nailed the
di sputed correspondence, including the declination letter, nmust be put in the
context of total record before this Board.

The total record before the Board in the instant case collectively
points to a pattern of negligence on the part of the Conpany when processing
grievance cases on the property. Since such is the case, it would be unreasonabl e
for the Board to deal with this only as a conflicting testinony case and it woul d
not be unreasonable for it to sustain claim

FINDI NGS:. The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreement was violated,

*  Conpany deni al of having received the Organization's letter of November 20,
1981 is nowhere confirmed by the Conpany itself in the record before the
Board, but is found in Organization's Decenber 10, 1981 letter to the
Conpany which is part of the record
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d ai m sustai ned.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustnent Board

N PR s

/Z Rosemarie Brasch - Admnistrative Asslstant

Dated et Chicago, Illinois, this 1kth day of July 1983.




