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* NATI ONAL RAI LROAD ADJUSTMERT BOARD
Awar d Number 24503
THIRD DIVISIOR Docket Number MV~-2L4566

George V. Boyle, Referee

{Brotherhood Of Mai ntenance of Wiy Employes
PARTIES TO DISPUTE:

Nor t heast M14nois Regi onal CummuterRailroad Corporation
(formerChicago, Rock | sl and & Pacific Railroad Company)

STATEMENT OF CLAIM: "Claim oft he SystemCommittee of the Brotherhood that:

(1) The ninety (90) days of suspensionimposedupon Labor er
W. L. Robinson forallegedviol ation of Rule'G' was arbitrary, capricious
andon the basi s of unprovencbarges (SystemFi | e RFA~D-957/D-11-18-1k),

. (2) The claimant's record be cleared of the charge |eveled against
hi m he shall be conpensated forall wvage iosssuffered,”

OPINION OF ROARD: Laborer, w. L. Robinson, was employed by the Carrier and
assigned on Cctober 10, 1980 to the "Tie Gang". He Was

working in the vicinity of 97¢h Street, Viacemnes Avenue, Chicago, minois

wher e an incident occurred leadingt 0 disciplinsry action.

The Caimant, with omer nenbers of the "Tie Gng", left the Car-
rier'sproperty to buy and eat |unch. They sat behind a grocery store where
they were observed by a supervisor ava special agent. The Claimnt had an
unopened canofbeer, "next to nsright side, against nisleg," which was
confiscated.

After aproper hearing he was suspended for g0 days for viclation
of Rule G which reasds, in part "Possession of Intoxicants . . . while on
duty is prohibited".

The Employees contend that the Carrier hasnot net the required
burden of proof W th respectto "possession”, that the claimnt was not
"on duty" at the time of the incident and that the dental by the hearing
officer of the Caimant's right to cossexamineW t Nnesses anounted to a
denial of a proper hearing, as required.

The Board findst 0 the comtrary on all contentions.

Wth respect to possession of intoxicants, the Assistant Supervisor
testified that the beer wasnext totheClaimant'srigntSi de againsthi s
|leg. Tme Special Agent testified that the beer was "no sore than an inch -
2 I'nches away", fromthe Claimant's leg. And the Claimant, hinself, testi-
fied that the can was next to his leg. Athough he asserted that the can
pelonged to “"outsiders™, neither of the Carrier's witnesses Substantiate
the presence of outsiders elaiming the beer astheir own and it is not for
this Board to reconcile conflicting testimony norto settle questions of
veracity. sased Upon this testimony the Hearing Oficer concluded that

there was probative, substantial evidence of "possessien" in which the
Board CONCUT S.
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Wii | e t he Claimant was NOt oncompany property and on his lunch
break when the Incident occurred he nmust be considered in a "duty" status

and subject to the ruleswi t h respectt 0 suchstatus. Thus, t he Claimant
was NOt immune t 0 the consequences or his actions.

In regard, to theaSSerti on that daimnt was denied & fair
trial by the Hearing O ficer since he wasnot permtted, personaly,
to cross-examine witnesses, it 18in t h e procedural regulations to
permt the ¢Claimant t 0 be represented and to restrict questioning to
such representative (8)e The Claimant was re%resent ed by two (2) organi-
zation officersWNO cross-examined witnesseson behal f of the C ai mant.
Thus, he was afforded a fair hearing apd admitted as much in his testi-
mony. Nevertheless,whilethe Claimant Was properly disciplined for this
infraction, ni nety (90) days suspensi on seemsundul y harsh, particularly

since he had a prior unbl’em shed record. Accordinglythe suspension is
reduced to thirty (30) days.

FINDINGS: TheThirdDivisionOf the AdjustmentBoard, upon the whole record
and all the evidence, finds and hol ds:

That the parties weived oral hearing;
- That the Carrier and the Employesinvolvedinthisdisputeare
respectively carrier anaEmployes within t he meaning of the Railway Labor
Act, as approved June 21, 1934; "

That is Division orthe Adjustnent Board has jurisdietion
overt he disputeinvolved herein; and

That the discipline was excessive.
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( ai msustained in accordance W th the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Thixd Division
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n};ﬁy T. Dever - EXeCULIVe Secretary

{ _
Dated at Chi cago, Illinois, this 30th day of Augus983...
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