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Irwin M. Liebenen, Referee

Fatherhood of Maintenance of Way Fmployes

(Chicago, Rock Island & Pacific Railroad Company

"Claim of the System Committee of the Brotherhood that:

(1) The Carrier tiolated the Agreement when it failed and refused to
allow certain of its Maintenance of Way em loyes holiday pay for Labor Day,
September 3, lg.979 (System File L-126-1787 3-P-634).P

(2) Each of the claimants* be allowed eight (8) hours of pay at
their respective straight-time rates because of the violation referred to in
Part (1) hereof.

Ache claimants are identified within our initial letter
of claim presentation dated October 16, 1979 which will be re-
produced within our initial submission."

OPINION OP BOARD: The facts involved in this matter are not in dispute. The
Claimants herein are hourly rated employes holding seniority

in the Maintenance of Way Department of Carrier. On August 28, 1979 BRAC initiated
a strike against this Carrier and on the same day the positions involved in this
claim were abolished by CaTTier and the employes thus furloughed. On September 3,
1979, Labor Day and the claim day, there were no Maintenance of Way positions or
work on the Carrier. On October 5, 1979 the Kansas City Terminal Railway was dir-
ected to operate this Qrrier and the employes involved herein were recalled on or
about that date. It is also a matter of record that compensation was paid to the
Claimants herein for eleven or more of tie thirty calendar days immediately pre-
ceding Labor Day (September 3, 1979); that their seniority dates extended more
than sixty calendar days preceding the holiday in question; that they had more
than sixty calendar days of continuous active service preceding the holiday; and
that their employmentstatus was not terminated prior to the holiday. On
January 25, 1980 the U. S. District Court for the Northern District of Illinois
ordered the liquidation of this Carrier. The strike against Carrier by BRAC and
the VmJ was ne’ver resolved.

CuTier first maintains that this Roard does not have jurisdiction over
this dispute and the only proper tribunal is the Reorsnization Court. The Roard
does not agee. At the time that this Claim arose Carrier was operating as a common
carrier and the Claimants had an employment relationship with this Qrrier. ~T?lu.s
any liability which C&r?zLer smy have towards the Claimants herein should not be
placed in an inferior status to that of other creditors,with debts steaming from
that same period. Furthermore the issue of jurisdiction under this particular
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circumstance has beed adjudicated in a nranber of prior awards, see for example
Second Di~Lsion Award No. 9314.

With respect to the merits, FL&! 25 is applicable. That Rule provides
in pertinent part:

“Section 1:

(a) Holiday pay for regularly assigned employees shall be
at the pro rata rate of the position to which assigned.

(b)

(cl

For other than regularly assigned employees, if the
holiday falls on a day on which he would otherwise
be assigned to work, he shall, if consistent with the
requirements of the service, be given the day off and
receive eight hours' pay at the pro rata rate of the
position which he otherwise would have worked. If
the holiday falls on a day other than a day on which
he otherwise would have worked, he shall receive eight
hours' pay at the pro-rata hourly rate of the position
on which compensation has accrued to him prior to the
holiday.

Subject to the applicable qualifying requirements in
Section 3 hereof, other than regularly assigned em-
ployees shall be eligible for the paid holidays or
pay in lieu thereof provided for in parapph (b)
above, provided (1) compensation for service paid him
by the carrier is credited to 11 or more of the 30
calendar days immediately precding the holiday and
(2) he has had a seniority date for at least 60 cal-
endar days or has 60 calendar days of continuous active
service preceding the holiday beginning with the first
day of compensated service, provided employment was not
terminated prior to the holiday by resignation, for
cause, retirement, death, noncompliance with a union
shop agreement, or disapproval of appucation for em-
ployment."

"Section 3:

A regularly assigned employee shall quSli~ for the holiday pay
praided in Section 1 hereof if compensation paid him by the
carrier is credited to the workdays inmecliately preceding and
following such holiday or if the employee is not assigned to
work but is available for service on such days. If the holi-
day falls on the last day of a regularly assigned employee's
workweek, the first workday following his rest days shall be
considered the workday inmediately follcr&ng. If the holiday
falls on the first workday of his workweek, the last workday
of the preceding workweek shall be considered the workday im-
mediately preceding the holiday.



---

(ii) Such esrplcyse is awKabie for savke, _

WJS: "Awilsble" asusedinsubscctLcn(ii)abcve  is
intcrpratcdbytheputfestomesnthatansaP
ployue isamflable uuless helays oft &Us
wnacccudordcesnotrespoMtoacalL,pursuant
toth4mlmobtheapplisbls e@e!emnt, fcr su-
vice."

For the same reasonas just noted, thiskardhas concluded that
mmXi!f-ratea employees are, forholidaypsyporposes, handled aeparatelyanl  are
not inflated in this Awm-3 (Third Division Awards 22979 and 22623).

Carrier requests this E3oard to igncm "shop-worn'''  or dubious precedents
ap3glaengthis  Cl&mwhichwocldrescltin  uujustemichmxrtof  CWmants. While
the Board recognizes the desirability, even the urgent necessity of evalusting
each Qaim on its cm particular facts and merits, it cannot wee with Carrier.
in a dispute such as this which has been the subject of a series of awards under
virtually identical circtrmstsnces  andundu the very sems contractualterms, to
igwreaadupsetweU.reasonedpricravards can only lead to wxertaintyand
chaos which would benefit 110 one.
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FINDINGS: The TYkrdDitision  oftheA&justnentBoard, after giving the
parties to this dispute due notice of hearing thereon, and

upon the whole record and all the evidence, finds and holds:

Tnat the Carrier and the Zn@.oyes involved in this dispute are
respectively Ckxrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustient Soard has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

AU A RD

Claim sustained  in accozdance  with the Opinion.

NATIONAL RAILROAD ADJIlSTMXIiTBOARD
By Order of Third Division

A&&&/ .'

xexutive Secretary.J'&iamy J. Devar - E

Dated at CUcago, Illinois, this 9th day of August 1983.

t


