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| da Kl aus, Referee

(Brotherhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: (

(Seaboard Coast Line Railroad Conpany

STATEMENT OF CLAIM_ "Caim of the System Commttee of the Brotherhood that:

1. The Agreement was violated when Section Foreman C. A \Weel er
was not used to performovertine service on his assigned section territory
(Section 8121) from8:00 AM to 4:30 P.M on Decenber 8, 1979 (SystemFile
C-4(36)-CAW/12-2(B0-35) G) .

2. Section Foreman C. A \Weeler be allowed eight (8) hours of pay
at his tinme and one-half rate because of the violation referred to in Part (1)
hereof . "

OPI NI ON_OF BOARD: The Caimnt, regularly assigned as section foreman Monday

t hrough Friday, conplains that he .should have been called
to supervise the loading of track material in his section territory on Saturday,
Decenber .8, 1979. He contests the use instead of an apprentice foreman who
is regularly assigned on the sane days to another section territory. The claim
asserts a violation of Rule 28.

The rule provides, in pertinent part:

"Where work is required by the Carrier to be perforned
on a day which is not a part of any assignment, it may
be performed by . . . . in all other cases, by the regul ar
enpl oyee."  (Underscoring added).

The Organi zation argues that Rule 28 applied to the Saturday work in
dispute and that it entitled the Caimant to that work at overtine rates. The
Organi zation explains: The work was not a part of any assignment, because
Saturday was a regular rest day for both the daimant and the apprentice
foreman. As between them the Cainmant nust be deened "the regular enployee",
because the required work occurred in the section territory where the O ai mant
is the regularly assigned foreman.

The Carrier responds that Rule 28 does not govern the particul ar
facts of this case.

During the five days inmmediately preceding the Saturday, the apprentice
foreman had been supervising the pickup of material on an extensive rail relay
project. The Saturday workday was arranged under Rule 38 for the benefit of
the project crane force as make-up tine for a later day off. The apprentice
foreman was assigned to work that Saturday with the crane force, supervising
the loading of material. H's assignnent was treated as nmake-up work. Like
the crane force, he was paid at his regular rate and he had the later day off.
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The Organization challenges the propriety of the make-up time
arrangenent for the apprentice foreman.' It contends that, as part of the
stationary forces, he was not covered by Rule 38. The Carrier relies on an
all eged |ong-standing practice on the property of having the stationary forces
observe the hours for making up time agreed to by the floating forces, when
both are required to work together.

On careful review of the record, the Board concludes that the claim
cannot be sustained on the facts presented. W find that neither rule cited
by the Organization supports its position.

It is undisputed that the apprentice foreman had worked on the project
in progress during all five days preceding the particular Saturday. It accord-
ingly appears |ogical and sensible to this Board to consider the apprentice
foreman, rather than the Caimant, as "the regular enployee" under Rule 28 who
was entitled to the ongoing project work to be perfornmed on the sixty successive
.day. In these circunstances, and absent conpelling contractual or other reasons
we cannot accept the Organization's view that the apprentice foreman's previous
work l|ocation should be determnative of the status he achieved in the subsequent
assignnent here in dispute. W accordingly, conclude that Rule 28 does not
favor the Claimant; rather, it defeats the claim On that basis alone, Rule
28 i s dispositive of the claim conpelling its denial

W have also considered the Organization's further argument based on
Rul e 38.

Wile Rule 38 did not expressly permt the apprentice foreman's
tine on the Saturday to be treated as though it were make-up work, it did not
prohibit that action, on the facts presented. The apprentice foreman was an
auxiliary part of the work force needed that day for the ongoing project, as
he had been in the preceding five days, and he enjoyed the benefit of the
make-up arrangement by having the later day off. For these reasons, the Board
concludes that the Carrier's action had a reasonable basis in fact and was not
| nproper under the Agreenent.

W accordingly find it unnecessary to consider the Carrier's established
practice argument under Rule 38. W do note recent Award No. 24330 of 'the
Third Division upholding a simlar assertion on the basis of the particular
record nmade there

The claimwi || be denied.
FINDINGS. The Third Division of the Adjustnent Board, upon the whole record

and all the evidence, finds and holds

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not violated.
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A WA R D

Cl ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD
By Order of Third Division

Nancy J/Défer - Executive Secretary

Dated at Chicago, Illinois, this 22nd day of September, 1983.



