NATI ONAL rarzroap ADJUSTMENT BOARD
Awar d Number 24522
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Herbert L. wMarx,Jr., Referee

(Brotherhood of Miintenance of Wy Employes
PARTI ES TO DI SPUTE:

-~

(Consol idated Rail Corporation

STATEMENT OF czATM: ~claim of the System Conmittee of the Brotherhood that:

(1) The five (5) cal endar days of suspension inposed upon Repairman
Paul spoljaric for alleged insubordination on August 23,1979 was Wi t hout
just and sufficient cause and on the basis of unproven charges (System Locket
5451,

(2) The claimant's record shall be cleared and he shall be conpensated
for all wage loss suffered.*

OPI NI ON OF BOARD: Fol lowing an investigative hearing conducted in a fair
and proper manner,t he C aimant was subject to a five
day disciplinary suspension for *failure to conply with instructions* given
to himby an Assistant Supervisor. Caimnt, a Repairman, was working Wth
anot her employe, a Wl der, in the repair of a ballast regulator.

while the Caimant was engaged in such work, he was instructed by
an Assistant Supervisor to |eave this work to drive a truck to obtain fuel to
enabl e the Welder to continue his work. The Assistant Supervisor did not
instruct the Wl der to stop wozk.

the O aimant refused to obey the order and, in the words of the
Assistant Supervisor quoting him the Claimant "Said as long as there's a
wel der out here | have to be out here with him...*. The carier al | eges t hat
the Claimant, in his refusal to obey, may have had other notives than his
concern for being with the welder.

The fact remains, however, that the issue of safety was clearly
present.

| nsubordination, expressed frequently as the refusal to obey an
order from proper authority, 1s a serious matter. Charges for such, when
proven, properly result in severe disciplinary action. In this instance,
however, one of the classic exceptions is involved -- the safety of the
employe i nvolved or that of another enploye. There was a legitimte concern
on thepartofthe Claimant in reference to the hazard of the repair work
then in progress which, as he forcefully explained to the Assistant Supervisor.
required two employes for proper safe operation.

The Board does not perceive a hard-headed refusal to obey an order.
Under the particular circunstances involved here, the principle of concern
for enploye safety nust take precedence over another principle of obeying
first and grieving later.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
al | the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes Wi thin the nmeaning of the Railway Labor Act, as approved June
21, 1934;

That this Division of the Adjustment Board has jurisdiction over the dispute
i nvol ved herein; and

That the Agreenent was viol ated.

A WA RD

d ai m sust ai ned.

NATI ONAL RAILROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: l ) dﬂé{’z/
Nancy J.7De

- Executive Secretary

Dated at Chicago. Illinois, this 29th day of September, 1983.




